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THE FREEDOM OF INFORMATION ACT: CENTRAL 
INTELLIGENCE AGENCY EXEMPTIONS 

WEDNESDAY, J'EB:B.11'.A.BY 20, 1980 

HouSE OF REPRE8ENTA'l'IVE8, 
GoVERNKENT INFORJ,[ATION 

AND INDIVIDUAL RIGHTS SUBCOMllOTI'EE 
OJ!' THE Co)O(ITTEl!: ON GoVERNKEN"l' OPERATIONS, 

W aahi,ngton, D.O. 
The subcommittee met, pursuant to notice, at 2 :10 p.m., in room 

2247, Rayburn House Office Building, Hon. Richardson Preyer ( chair
ma.n of the subcommittee) presiding. 

Present: Representatives Richa:i-dson Preyer, Robert F. Drina.n, 
David W. Evans, Pet.er H. Kostmayer, Ted Weiss, Thomas N. Kind
ness, and John N. Erlen:born. 

Also present: Timothy H. Ingram, st.aft' director; Christopher J. 
Vizas, counsel; Euphon Metzger, clerk; a.nd Thomas G. Morr, mi
nority professional st.aft', Committee on Government Operations. 

Mr. PREYER, The subcommittee will come to order. 
We meet t.oda.y to receive the t:estimonY' of the Central Intelligence 

Agency regarding the effect of the Freedom of Information Act on 
its operations. This hearing will be~n a dialog of what, if any, 
changes may be necessary in the public information laws over which 
this subcommittee has jurisdiction. 

It is with both pleasure and pride that I open this nee.ring: Pleasure 
that we can ca.r:ry on this discussion with cooperation rather than 
conflict and confrontation; pride that we pursue this dialog a.bout 
the priorities and needs of even the most sensitive opera.tions of our 
Government in an open and public manner; and pride that the Cen
tral Intelligence Agency aecepta the underlying principles of free
dom of information-the necessity in our system of government of 
an informed citizenry as well as the need for the institutions of our 
Government to be publicly e.cc.ounta.ble to the citizens. 

Indeed, the presence of the CIA here t.oda.y to present its problems 
and perspectives is a rea.flirm'ation of the basic principles of the Free
dom of Information .A.et. 

As Deputy Director Carlucci point:ed out in his testimony before 
the House int:elligence Committee last April, the authorized ud 
legitimate activities of the CIA which need to be ke~~ secret can 
be kept secret within the basic strictures of the FOIA. The problems 
with the FOIA a.re largely matt:ers of perception, not substance. Some 
foreign intelli,zenee sources and services &pparently believe tha.t be
e.a.use of the FOI.A. their actions will be me.de public if they cooperate 
with the Agency. 

(1) 
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Even as we recognize this problem of perception, however, we mu:3t 
remain aware of another potential problem of perception. It is all too 
easy to recreate with a bl8llk wall of secrecy the impression that the 
CIA is somehow above the law-an impression which can only damage 
the trust of the American people in their Government 8lld, inevitably, 
the effectiveness of this Nation's intelligenoo operations. 

A delicate tension exists between our fundamental notions of a demo
cratic societ;y: based on openness and informed ,P&rtieipa.tion by citizens 
and the need for effective intelligence operations. We have struggled 
with this tension as a government and as a people for the three decades 
of the CIA's life. We are still working out the balance. Indeed, no one 
should wonder that we are. Peacetime intelligence operations are rela
tively new to this Nation, the product of our acceptance of enormous 
international responsibilities in the wake of the Second World War. 

The ideas of an informed citizenry and public accountability of pub
lic institutions have been alive in our national consciousness since before 
we adopted our Constitution nearly two centuries ago. The Freedom o.f 
Info~tion Act is simply the latest link in a cha.in of law and tradi
tion which attempts to preserve a.nd protect those ideas. 

I hope, and I know tliat our members of the subcommittee share my 
hope, that this hearing will ultimately lead us closer ~ fashioning the 
final and prope,r balance between the need to pursue legitimate intelli
gence activities and the equally important need for.appropriate public 
accountabiliti:.. 

[The bills, ,li,R. 5129, H.R. 7055, and H.R. 7056, follow:] 
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I 

96TH CONGRESS H R 5129 
1ST SESSION • • 

To e~ce the foreign Intelligence and l&w enforcement &etivitie1 of the UnitN 
St&te1 by improving the protection of inform&tion necessary to their effective 
operation. . : 

IN TBE · HOUSE OF REPRESENTATIVES 

AUGUST 2, 1979 

llr. lloCLOBY (for himself, Hr. RaODBB, Hr. ABHBBOOK, Hr. RoBINSON, Hr. 
· . 'Yomro of Florida, Hr. · WBJTBHUJ18T, Hr. Icsou, Hr. DBBWINUI, Kr. 

OoLLINB of Tau, Hr. WINN, Hr. HYDE, Hr. LAF.ALCB, Hr. RUDD, Hr. 
8BNIIBNBBBNKD, llr. Lt1NGBBN, llr. REGULA, ·llr, DAJIIQKBDB, lfr. 
RoYBB, and Hr. MoDoNALD) introduced the following bill; which wu 
referred jointly to the Permanent fWeci Committee Oil lntelligelll!9 and die 
Committee on Government Oper&tions 

A BILL 
To enhance the foreign intelligence and law enforcement activi

ties of the United States by improving the protection of 
lnformation necessary to their effective operation. 

1 · Be il enacted 1,y the Senate and HOUie of Repmenta-

2 tivu of the United Statea of America in Congreaa auembkd, 

S That this ·Act· ma.y be cited as the "Foreign· Intelligence ~d 

• Law Enforcement Enhancement Act of 1979". 
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2 

1 SEC. 2. Section 6 of the Act of June 20, 1949 (50 

2 U.S.C. 403(g)) (commonly known as the "Central Intelli-

3 gence Agency Act of 1949"), is amended to read as follows: 

4 "SEC. 6. In the interests of the security of the foreign 

. 5 intelligence a.ctivities of the United States and in order fur. 

-6 ther to implement the proviso of section 102(dXS) of the Na.-

7 tional Security Act of 1947 (50 U.S.C. 403(d)(S)) that the 

8 Director of Central Intelligence shall be responsible for pro-

9 tecting intelligence sources and methods from unauthorized 

10 disclosure, t~e Agency shall be exempted from the provisions 

11 of any law which require the publication or disclosure of the 

12 organization, functions, names, official titles, salaries, or 

18 numbers of personnel employed by the Agency. In further-

14 ance. of the responsibility of the Director of Central Intelli-

15 gence to protect intelligence sources and methods, informa.-

16 tion in files maintained by the Agency or the National Secu-

17 rity Agency shall also be exempted from. the provisions of 

18 any law which require the publication or disclosure, or the 

19 search or review in connection therewith, of information if 

20 such files have been specifically designated by the Director of 

21 Central Intelligence to be concerned with-

22 · "(1) the design, function, deployment, exploitation 

28 or utilization of scientific or technical systems for the 

24 collection of foreign intelligence or counterintelligence 

25 information; 
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3 

1 "(2) special activities and foreign intelligence or 

2 counterintelligence operations; 

S "(S) investigations conducted to determine the 

4 suitability of potential foreign intelligence or counterin-

5 telligence sources; or 

6 "(4) intelligence and security liaison arrangements 

'1 or information exchanges with foreign governments or 

8 their intelligence or security services, 

9 except to the extent that information on American citizens 

10 and permanent resident aliens requested by such persons on 

11 themselves, punua.nt to sections 552 and 552a of title 5, may 

12 be contained in such files. The provisions of this section shall 

18 not be superseded except by a provision of law which is en-

14 acted after the date of enactment of paragraphs (1) through 

US (4) and which specifically repeals or modifies the provisions of 

16 this section.". 

17 SEO. 3. Section 552 of title 5, United States Code, is 

18 amended-

19 (1) by inserting at the end of paragraph (3) of sub-

20 section (a) the following new sentence: "This para-

21 graph does not require a law enforcement or intelli-

22 gence agency to disclose information to any person 

23 convicted of a felony under the laws of the United 

24 States or of any State, or to any person acting on 

25 behalf of any felon excluded from this section."; 
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4 

1 (2) by adding at the end of subparagraph (B) of 

2 subsection (a)(4) tbe following new aentences: "If the 

S court examines the contents of a. law enforcement or 

4 intelligence agency's records withheld by the agency 

5 under subsection (b)(l), (b)(8), (b)(7)(A), or (b)(7)(B)(iv), 

6 the examination shall be in camera. The court shall 

7 maintain under seal any affidavit submitted by a law 

8 enforcement or intelligence agency to the court in 

9 camera. In making a de novo determination under this 

10 paragraph with respect to records withheld by an 

11 · agency under subsection (b)(3) as being records specifi-

12 ca.lly exempted from disclosure by section 798 of title 

18 18, the court shall rely on agency affidavits and shall 

14 not order such agency records to be indexed or , pro-

15 duced for ex parte or other review unless the court 

16 finds, under the substantive categories for protection 

17 established in that statute, that there appears to be ilo 

18 basis on which such records could have been specifical;. 

19 ly designated for limited or restricted dissemination or 

20 distn"bution by an agency authorized to make such a 

21 designation."; 

22 (8) by striking out clause (i) of subsection (a)(G)(A) 

23 and inserting in lieu thereof the following: 

24 "(i)(I) notify the person making the request of the 

25 receipt of the request and notify the person making the 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 
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1 request within thirty days a.fter receipt of the request 

2 of the number of pages encompassed by the request 

3 and the time limits imposed by this paragraph upon the 

4 agency for responding to the request; 

5 "(II) detennine whether to comply with the re-

6 ques\ and notify the person ma.king the request of such 

7 determination and the reasons therefor within sixty 

8 days from receipt of the request (excepting Saturdays, 

9 Sundays, and legal public holidays) if the request en-

10 compasses less than two hundred pages of records with 

11 an additional sixty days (excepting Saturdays, Sun-

12 days, and legal public holidays) permitted for each ad-

18 ditional two hundred pages of records encompassed by 

14 the request, but all determinations and notifications 

15 shall be made within one year; and 

16 "(Ill) notify the person malung the request of the 

17 right of such person to appeal to the head of the 

18 agency any adverse determination; and"; 

19 (4) by striking out "due diligence in responding to 

20 the request, the court may retain jurisdiction and allow 

21 the agency" in subsection (a)(G)(C)·and inserting in lieu_ 

22 thereof "due diligence in attempting to respond to the 

23 request, the court shall allow the agency"; 

24 (5) by striking out subparagraph (7) of subsection 

25 (b) and inserting in lieu thereof the following: 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 
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1 "(7)(A) records maintained, collected, or used for 

2 foreign intelligence, foreign counterintelligence, orga-

3 nized crime, or terrorism purposes; or 

4 "(B) records maintained, collected, or used for law 

5 enforcement purposes, but only to the extent that the 

6 production of such law enforcement records would (i) 

7 interfere with enforcement proceedings, (ii) deprive a 

8 person of a right to a fa.ir trial or a.n impartial a.d.judi-

9 cation, (iii) constitute an unwarranted invasion of per-

10 sona.l privacy or the privacy of a natural person who 

11 has been deceased for less than twenty-five years, (iv) 

12 tend to disclose the identity of a confidential source, in-

13 eluding a State or municipal agency or foreign govem-

14 ment which furnished information on a confidential 

15 basis, and in the case of a record maintained, collected, 

16 or used by a criminal law enforcement authority in the 

17 course of a criminal investigation, or by an agency 

18 conducting a lawful national security intelligence inves-

19 tigation, information furnished by the confidential 

20 source including confidential information furnished by a 

21 State or municipal agency or foreign government, (v) 

22 disclose investigative techniques and procedures, or (vi) 

23 endanger the life or physical safety of any natural 

24 person;" 
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7 

l (6) by striking out "shall be provided to in 

2 person" in the matter following paragraph (9) of sub-

8 section (b) and inserting in lieu thereof the following: 

4 "not already in the public domain which contains infor-

5 mation pertaining to the subject of a request shall be 

6 provided to any person properly"; 

7 (7) by striking out subsection (c) and inserting in 

8 lieu thereof the following: 

9 "(c)(l) This section does not authorize withholding of 

10 information or limit the availability of records to the public, 

11 except as specifically stated in this section. 

12 "(2) This section shall not require a law enforcement or 

13 intelligence agency to-

14 "(A) make available any records ·maintained, col-

15 lected, or used for law enforcement purposes which 

16 pertain to a law enforcement investigation for seven 

17 years after termination of the investigation without 

18 prosecution or seven years after prosecution; or 

19 "(B) disclose any information which would inter-

20 fere with an ongoing criminal investigation or foreign 

21 intelligence or foreign counterintelligence activity, if 

22 the head of the agency or in the case of the Depart-

23 ment of Justice, a component thereof, certifies in writ-

24 ing to the Attorney General, and the Attorney General 

25 determines, disclosing that information would interfere 
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1 with an ongoing criminal investigation or foreign intel-

2 ligence or foreign counterintelligence activity. 

3 "(3) This section is not authority to withhold in-

4 formation from Congress."; 

5 (8) by striking out "March 1" each place it ap-

6 pears in subsection (d) and inserting in lieu thereof 

7 "December 1"; 

8 (9) by striking out "preceding calendar year" in 

9 subsection (d) and inserting in lieu thereof "preceding 

10 fiscal year"; 

11 (10) by striking out "prior calendar year" in sub-

12 section (d) and inserting in lieu thereof "prior fiscal 

13 year"; and 

14 (11) by striking out subsection (e) and inserting in 

15 lieu thereof the following: 

16 "(e) For the purpose of this section-

17 "(1) the term 'agency' as defined in section 551(1) 

18 of this title includes any executive department, military 

19 department, Government corporation, Government con-

20 trolled corporation, or other establishment in the ex-

21 ecutive branch of the Government (including the Ex-

22 ecutive Office of the President), or any independent 

23 regulatory agency; 
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.1~ ,,:.:L~ . .', .. ;/'(2); tJi~;,1.trm·"'ir-noa',~ :t.:iUnited Statda 

2 person as ~ft: by,·dJ.~: Fot«p'.nteltigence Survel

:·,.-, ··: · i-e·Actof.1918; · ·:~·, ·,,. ,:; :!J,,. ~ 

·11: -:,; !; :":"<' '.:, · ·: "(I) 'the· tie1m ·"foreign intelligence' 'llkie• inform,._ 

6 ·•• '1 ·· tion ,:l'e}&tilig:-te lbe · caP'bili••: int«iitioni,,:-;ad acti..i

&· : ·: · · tiefof forefgrt ·poweri, wpliz~\ions;:or'pel'liOfts; r-

7 "(4) the te~ •to,eiga, ;~tellipnde' mew 

8 inf orm&tion gathered · and activities conducted to pro• 

9 tect against espionage and other clandestine intelli· 

10 gence activities, sabotage, interna.tional terrorist activi-

11 ties or assassinations conducted for or on behalf of for• 

12 eign powers, organizations, or persons; 

18 "(5) the term 'terrorism' means any activity that 

14 involves a violent act that is dangerous to human life 

15 or risks serious bodily ha.rm or that involves aggravat-

16 ed property destruction, for the purpose of-

17 "(A) intimidating or coercing the civil popu· 

18 lation or any segment thereof; 

19 "(B) influencing or retaliating against the 

20 policies or actions of the Government of the 

21 United States or of any State or political subdivi-

22 sion thereof or of any foreign state, by intimida. 

23 tion or coercion; or 

24 "(C) influencing or retaliating against the 

25 trade or economic policies or actions of a corpora-
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10 ,_ 

.t .. . tion or other entity engaged in foreign commerce, 

2 -· by intimidation or coercion; and 

8 "(6) the term 'organized crone' .me&lll criminal 

-6,. activity by two or more persona who are engaged in a 

5 continuing enterprise for the purpose of obta.ining mon-

6 .etary or commercial ga.ina or profita wholely or in part 

'1. · . through racketeering activity.''. 
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96TB CONGRESS H R 705· .5· 
2D 8BS8ION e e · 

To a.mend the Freedom of Infonnation Act. 

IN THE HOUSE OF REPRESENTATIVES 

APBIL 15, 1980 

Mr. PBBYBB introduced the following bill; which was referred jointly to the 
Committee on Government Operations a.nd the Permanent Select Committee 
on Intelligence 

A BILL 
To amend the Freedom of Information Act. 

1 Be it enacted by the Senate and House of Representa-

2 live& of the United States of America in Congress assembled, 

3 That section 552(b) of title 5, United States Code, is 

4 amended-

5 (1) by striking out "or" at the end of paragraph 

6 {8); 

7 (2) by striking out the period at the end of para-

s graph (9) e.nd inserting in lieu thereof "; or"; e.nd 

9 (8) by adding at the end thereof the following new 

10 paragraph: 

76-917 0 - 81 - 2 
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2 

1 "(10) obtained, under an express promise of confi-

2 dentiality, by the Central Intelligence Agency either 

8 (A) from a secret intelligepce source, or (B) from a for-

4 .,. eign int.elligenoe service.". 
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96TH CONGRESS H R 7056 
2D SESSION e e 

To amend the Freedom of Information Act. 

IN THE HOUSE OF REPRESENTATIVES 

APBIL 15, 1980 

Mr, PBBYEB (by request) introduced the following bill; which was referred jointly 
to the Committee on Government Operations and the Perma.nent Select 
ColDDlittee on Intelligence 

A BILL 
To amend the Freedom of Information Act. 

1 Be it enacted by the Senate and House of Repruenla-

2 tivea of the United States of America in Congress assemh'led, 

S Tha.t section 552(b) of title 5, United States Code, is 

4 amended-

5 (1) by striking out "or" e.t the end of paragraph 

6 (8); 

7 (2) by striking out the period at the end of para-

s graph (9) and inserting in lieu thereof"; or "; and 

9 (S) by. adding at the end thereof the following new 

10 paragraph: 
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1 "(10) information certified by the Director of Cen-

2 tral Intelligence or a designee to be: (A) intelligence 

8 obtained from a person, entity or organization other 

4 than a person employed by the United States Govern-

o ment; (B) information which identifies or tends to iden-

6 tify a source or potential source of information or as-

7 sistance to an intelligence agency; or (C) information 

8 concerning the design, function, deployment, exploita-

9 tion or utilization of scientific or technical systems for 

10 the collection of intelligence, but not including any re-

11 search programs which involve experimentation with or 

12 risk to the health or safety of human beings. In each 

13 such instance the certification shall be conclusive and 

14 not subject to any judicial review. This certification 

15 may not apply to information responsive to requests by 

lCf United States citizens or permanent resident aliens for 

17 information concerning themselves. In the case of in-

18 formation in the files of the Federal Bureau of Investi-

19 gation the certification shall be made by the Director 

·-oo · · - of the Federal Bureau of Investigation or a designee: ". 
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Mr. PlmYm. We are happy to have Mr. Carlucci he~ today as our 
witness, and he is accompanied by Mr. Mayerfeld, Mr. Chase, and 
Mr. Cowan. 

If there are no further comments at this time, we will recognize you, 
Mr. Carlucci. I believe you have a statement you would like to read 
to the subcommittee at this time. 

Mr: Wmss. Mr. Chairman, will _the ·:witnesses be sworn, as is our 
practice I 

Mr. PREYER. I think our ;eractice has been, where it is a le~slative 
hearinR, that we do not ordinarily swear the witnesses; if it involves 
11 factfinding situation, we do. So, I do not think ordinarily we would 
swear the witnesses under these circumstances. 

;Mr. W~ss. I wonder, with your permission, if I may make a very 
brief opening statement! 

Mr. PREYER. Surely. 
Mr. Wnss. Thank you. 
Mr. Chairma.n, I, too, welcome today's hearing on the proposed 

amendments to the Freedom of Information Act and express the hope 
that this is only the first in a series of hearings enabling us to examine 
the many components of this issue that lie at the heart of our open, 
democratic system of government. 

The estabfishment of the FOIA was a monumental step toward 
guaranteeing our Nation's commitment to civil and constitutional 
liberties and allowi~ the public access to Government documents, 
information, and activities which their tax dollars fund and which, 
as citizens in an open society, they should be permitted to obtain. 
Through the FOIA, we have learned that certain Government agencies 
have, indeed, acted outside the bounds of their authority. 

We know, for example, that our intelligence a~ncies have gone far 
beyond their legitimate function of gathering intelligence. 

As we are being asked to consider exempting the CIA from disclos
insr this and other information, let us not forget some of what the 
FOIA has enabled the public to learn: that the CIA was conducting 
drug experiments on individuals without their consent; that the CIA 
had undertaken a program of secret recruitment on college campuses; 
that the CIA was infiltrating nonviolent political groups within the 
United States-clearly outside the bounds of its mandate to gather 
intelligence only i.n foreign countries; and that the CIA attempted to 
SUJ>press the Glomar Explorer story, among others. 

I thank you, Mr. Chairman. 
Mr. PREYF.R. Thank you. 
Mr. Kindness 9 
Mr. KINDNESS. Thank you, Mr. Chairman. 
I would like to join with Chairman Preyer in welcoming Deputy 

Director Carlucci here today. Mr. Carlucci has won high marks for 
his performance as an administrator in the various positions he has 
held in Government. 

The subject of CIA compliance with the Freedom of Information 
Act has been one of continuin~ con~ional interest in recent years. 
The problems the CIA faces in its administration of the act are partic
ularly difficult because of the unusually sensitive nature of this Gov
ernment Agency's work. 
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The principle that the public has a right to know about the work of 
its Government is most severely strained when applied to an agency 
whose function often requires absolute secrecy. For example, the ideal 
of public disclosure of Government activities runs entirely counter to 
the security prin<}iple of "need to know" that is applied to CIA files. 

This dilemma makes it important that :we strike a proper balance 
between desirable public access. to CIA-held information, effective 
congressional overs1~ht, and legitimate intelli,:tence-gathering efforts. 
Becaµse of the application of the Freedom of Information A.et to the 
CI.A., the Aaen_ cy perceives problems with both the burden of compli
ance with tlie. act .and its ability to obtain needed intelligence infor
mation. As we begin this first in a series of hearings, I am anxious to 
learn about the Cl.A's difficulties with the Freedom of Information 
Act. I am hopeful that this effort will help us fashion a permanent 
solution and carefully balance public .access to the inforDiation with 
valid national security interests. 

Th~ you, Mr. Chairman ... 
Mr. PuYEB. Thank you. . . .. . 
Without objection, we will in~rt in the record at this pointi a copy 

of the proposed amendmont submitted by the Central Inte ligence 
Agency. 

[The material follows:] 
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A BILL 

To insure· that· the Director of Central Intelligence shall 
be able to carry out his statutory responsibility to 
protect intelligence sources and methods from unauthorized 
disclosure. 

1 Be it enacted by the Senate and House of Representa~ives 

2 of the United States of America in Congress assembled, 

3 that it ,is the purpose of this Act· to insure that the 

4 Director. of Central Intelligence shall be able to· carry 

5 out his statutory responsibility to protect intelligence 

6 sources and methods from unauthorized disclosu~e. 

7 Paragraph 403g of Title 50 of the United States Code is 

8 amended to read as follows: 

9 •In the interes~s of the security of the foreign intelligence 

10 activities'of the United States and in order further to 

11 implement the proviso of Section 403(d)(3) of this tit~e that 

12 the Director of Central Intelligence shall be responsible for 

13 protecting intelligence sources and methods froirr unauthorized 

14 disclosure, the Agency shall be exempted from the provisions 

15 of any law which require the publication or disclosure 

16 of the organization, functions, nmnes, official titles, 

17 salaries, or number of personnel employed by the Agency.·· 

18 In furtherance of the responsibilty of the Director of 

19 Central Intelligence to protect intelligence sources and methods, 

20 information in files maintained by an intelligence agency or 
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21 component of the United States Government shall also be exempted 

22 from the provisions of any law which require the publication 

23 or disclosure, or the search or review in connection 

24 therewith, if such files have been specifically designated 

25 by the Director of Central Intelligence to be concerned 

26 with: '.l'he design, ·function, deployment, exploitation or 

27 utilization of scientific or technical systems for the 

28 collection of foreign intelligence or counterintelligence 

29 information, Special activities and foreign intelligence 

30 or counterintelligence operations; In~estlgations conducted 

31 to determine the suitability of potential foreign intelligence 

32 or counterintelligence ·sources; Intelligence and security 

33 liaison arrangements or information exchanges with foreign 

34 governments or their intelligence or security services; Provided, 

35 that requests by American citizens and permanent' resident 

36 aliens for information concerning themselves, made 

37 pursuant to Sections 552 and 552a of Title 5, shall be 

38 processed in accordance with those Sections. The provisions 

39 of this Section shall not be superseded except by a 

40 provision of law which is enacted after the date of this 

· 41 Amendment and which specifically repeals"or modifies the 

42 provisions of this Section.• 
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J\MENO.'IENT TO SECTIO.."i 6 OF THE CIA ACT OF 1949 
so u.s.c. 4039 

SECTIONAL ANALYSIS AND EXPLANATION 

The draft bill amending the CIA Act of 1949 would 
result in the exclusion from search, review, and release, in 
connection with Freedom of Information Act requests, the 
information contained in sensitive intelligence files 
designated by ~he Director of Central Intelligence. 

Current Freedom of Information law requires detailed 
review of all· the information contained in these files with 
a v.iew tow.ards. release. Although existing exemptions in the 
Freedom of Information Act may be employed to deny release 
of much of the information requested, the perception among 
those who provide foreign intelligence information is that 
the United States cannot guarantee protection of that 
information. This has resulted in increased reluctance 
on the part of intelligence sources to be forthcoming with 
information and to cooperate fully, because of fear that 
their identities and the information they provide could 
become public knowledge. 

This amendment would permit the Director of Central 
Intelligence to insure that the most sensitive categories 
of intelligence information will not be subject to the FOIA 
process. However, the amendment would permit the continued 
review and release of finished foreign intelligence information 
when such information can properly be declassified. Also, 
the amendment would leave unaffected the handling of requests 
made under the Freedom ·of Information Act or the Privacy Act 
by United States citizens or permanent resident aliens for 
information on themselves. 
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Al-lEil:01-!fillT TO SEC'l'lOoll 6 OF Tll.E: 
CJ:J\ ACT OF 1949 

CII.I\NGES IN EXISTWG LAW 
so u.s.c. (03g 

.I 

Changes in existing law are sho,m as follows: e>:isting 
law in which no change is proposad is show:, in roman; existing 
law proposed to be omitted-is enclosed in brackets; anc new 
matter is underscored. ... . ....... , . .. ·.' ••••. •'I'. lo.'!'\ ... ~ ••• ~.- • 

• • • .. * 

. 
orcign 

an 
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}IT. PREYER. Mr. Carluooi t 

STATEIIDT OF FRAR C. CARLUCCI, DEPUTY DllECTOR OJ' CElf
TRAL nrtELLIGDCE, CDTllAL mTELLIGDOE AGENCY, WASlt
I1'GTOJf, D.C.; ACCOKPAMED BY :MAJlit D. COWil', ASSISTilT 
LEGISLATIVE CO'Ull'SEL; ERBEST :MA YERJ'ELD, ASSOCIATE OD
D.AL COUBSEL; GEOllGE OWENS, CHIEF, ID'ORXATIOB PlUV ACY 
DIVISIOH; ABD lUUllICE BOVEllB', CKIEF, FllEEDOJ(, PRIVACY 
LITIGATIOB' GROUP 

Mr. CARLucc1. Thank you, Mr. Chairman and members of the 
subcommittee. 

I am pleased to appear before you today to discuss the serious im
pact that the Freedom of Information Act is having on the mission 
and functions of the Central Intelligence Agency. I intend to be as 
detailed as possible in this public session. 

As you are aware, I testified on this subject in April of 1ast year 
before the House Permanent Select Committee on Intelligence Sub
committee on Legislation. What I have to say is not a new story. I 
will make no new and drama.tic revelations toaay. The tale I will tell 
is one which has been told before and which I will continue to retell 
to the Congress until such time as we are granted the required relief 
from thjs ad;. . 

Since last April we have witnessed the growth of a broad-based 
eo~ional reoo~ition of the intelligence community's need for re
lief from the most da.m11.ging aspects of the current la.w. Congressman 
Robert McClory of Illinois first introduced H.R. 5129, which oonta.ins 
l&ngu.age which is all but ·identical to that which I proposed last April. 
More recently, Senators Moynihan and Jackson with others have in
troduced S. 2216, the "Intelligence Reform Act of 1980." This omnibus 
piece of legislation adequately addresses our concern with the Freedom 
of Information Act as well as providing relief to other critical areas 
of intelligence concern. Representative C, W. "Bill" Young of Florida 
has introouced H.R. 6316, the House counterpart of Mr. Moynihan's 
bill. The recently proposed intelligence charter, of course, conta.ins 
language which would provide relief in this a.rea. 

My a.ppea.rance before you today is another indication of serious 
. concern by the Congress over our problems with the FOIA. It is one 

to which I .attach a. ~t importance. 
I would, however, like to point out that I still fa.ce a. dilemma in 

appearing before you today on this subject, just as I did a year ago 
when I appeared before the House Permanent Select Committee on 
Intelligence. As my remarks will ma.ke clea.r, we have serious problems 
in our country in keeping the authorized and legitimate intelligence 
ad;ivities secret. The harmful effects of the Freooom of Information 
Act are without question genuine, but the problem can best be ex
amined as a matter of perceftion. 

My testimony today wil be used by the Soviet KGB and other 
hostile foreign intelligence services to convince potential sources of 
information that cooperation with the United States is a foolhardy 
endeavor because such cooperation is bound to become public. Even so, 
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I firmly believe that my appearance in open session can counteract 
such attempts, if the end result is legislation which safeguards the 
capability of our Agency and its officers to convincinglY' offer the pro
tection from public disclosure which people who, in aiding our coun
try and placing their life or liberty in jeopardy, rightly demand. 

I also want to reiterate toda.y that Admiral Turner and I continue 
to support the general concept of openness in government. Under 
Admiral Turner's leadership, over 150 finished intelligence reports 
per year are made available to the public. We have moved away from 
routine "no comment" answers, and we are now as responsive as pos
sible to media inquiries. 

As you may he aware, we also continue to conduct a dialog with 
American academic specialists. In addition, CIA analytical personnel 
increasingly participate in the public presentation of unclassified pro
fessional papers. In this latter instance, the substantive product of 
CIA is made availablei thus contributing to an informed public with
out risking the disc osure of sensitive intelligence sources and 
methods. 

We also support the right of the American citizen to have access to 
the affairs of liis Government and to be assured that information on 
him, which is gathered by his Government, is accurate and will not be 
abused. Our proposal for legislative relief from the FOIA recognizes 
this right. 

What we do question seriously and thoughtfully, however, is the 
appropriateness of applyi~ Government-wide public disclosure con
cepts to those legitimate activities of the Central Intelligence Agency 
which necessitate secrecy. It is my firm belief that the American public 
recognizes and strongly supports the need for their intelli~nce service 
to hold inviolate those secrets entrusted to their keepin~. I also believe 
that it was not the intent of Congress to make available for search, 
review? and possible release that operational information. The Con
~ss, m fact, has reaffirmed the uniqueness of our mission and the 
mformation derived from it by creating special oversight committees 
in both Houses of ConaTess, As a result, there now exist more effective 
congressional oversight mechanisms to assure the accountability, 
legality, and propriet:y: of CIA activities which must remain secret. 

Admiral Turner and I, as con,zressiona.lly approved Presidential 
appointees, insure that these committees are now and will continue to 
he supplied with whatever information thev need in order that the 
Congress may he satisfied that the Central Intelligence Agency is con
ducting its activities within the law. 

It is, I submit, through these committees, as well as the extensive 
executive branch review mechanisms, not throu~h 23,000 foreign and 
American FOIA reguesters, that oversight of this Nation's most sensi
tive activities must be undertaken. 

While it is for the people, through their elected Representative in 
Congress, to decide wnether the best interests of the Nation are served 
by the a.pplication of ll0neral openness concepts to intelligence activi
ties, it is our position that the best interests of the Nation are not so 
served. My theme today, therefore, is that the current application to 
the CIA of public disclosure statutes like the Freedom of Information 
Act seriously damage the Agency's ability to do its job. 
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Before I provide more details, I must make one point. Under the 
current Freedom of Information Act, national security exemptions do 
exist to protect the most vital intelligence information. The key point, 
however, is that those sources upon whom we depend for that informa
ti~n have an entirely different perception. Admittedly, this perception 
anees from more than the FOIA. There have, for example, been leaks. 
There have been cases of espionage; former Agency employees have 
written books without prot>«':r clearance beforehand; and Philip Asee 
and others continue to rubhsh a monthly bulletin-"The Covert Action 
Information Bulletin' --dedicated to exposing our employees under 
oover and our operations overseas. We are currently seeking remedies 
to all of these problems. 

The Freedom of Information Act, however, has emer&?e<i as a focal 
point of the often-heard allegation that the CIA cannot 'keep a secret, 
that is, ca.nnot properly protect its information from public disclosure. 
It has, therefore, assumed a larger than life role as a. symbol of this 
N a.tion's difficulty in keeping confidences inviolate. The perception held 
by those who would only enter into a.rrangements witli us on a confi
dential basis is something we cannot ignore. 

In order to appreciate the FOIA's impact on intelligence, it is im
portant to clearly understand how we operate. 

For instance, it is a misconception that our people spend most of 
their time moving around trying to pick up information in bars and 
photographing documents with secret cameras. The "cloak-and
dagger" image is grossly unfair and misleading. Their actual mission is 
to establish what is essentially a secret contractual relationship with 
people in key positions with access to information that might other
wise be inaccessible to the U.S. Government. 

This is not an easy task, nor is it quickly accomP.lished. The principal 
ingredient in these relationships is trust. To build a clandestine rela
tionship, which in many cases enta.ils an individua.l's putting his life 
and the sa.fety of his family in jeopardy t,o furnish information to the 
U.S. Government, is a delicate and time-consuming task. Often it takes 
years to convince an individual that we can protect him. Even then, the 
slightest problem. _Particula.rly a. breach or perceived breach of trust, 
can permanently dISrupt the relationship. 

One must recognize also that most of those who provide us with our 
most va.lua.ble a.nd therefore most sensitive information come from 
societies where secrecy in both government and everyday life prevails. 
In these societies, individua.ls suspected of anything lees than tota.1 
allegiance to the ruling party or clique may be summarily dismissed 
from their jobs, inca.rcerated, or even executed. In societies such as 
these, the concepts behind the Freedom of lnfonnation Act are tots.Uy 
alien, frightening, and indeed contrary to a.11 tha.t they know. It is vir
tue.Uy impossible for most of our a.gents a.nd sources in such societies to 
understand the law itself, much less why an organization such as the 
C.,entral Intelligence Agency, wherein reposes their identities and the 
information they have provided, should be subject to the act. 

We oonstantlv witne.ss sensational news articles describing CIA in
forma.tion obtained under FOIA. It is difficult, therefore, to convince 
one who is secretly cooperating with us that someda.y he will not 
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awaken to find in a U.S. newspaper or magazine information which he 
has furnished to the A~ncy which can be traced back to the.t person. 

Also, imagine the shackles being placed on the CIA officer tryi~ 
to convince the foreign source to cooperate with the United States. The 
source, who me.y be lea.nin,c toward cooperation, will demand that his 
information be protected. He wants absolute assura.nc.e that nothing 
will be given out which could conceivably lead to his own increasingly 
sophisticated counterintelligence service to appear a.t his doorstep. But 
the barrage of intelligence disclosures are, Mr. Chairman, making it 
harder and harder for our officers to convince potential sources that 
their cooperation can be kept secret. 

.Althou~h we assure these individuals that their information is and 
will contmue to be well protected, we have on record numerous cases 
where our assurances have not sufficed. Foreign agents, some very im
portant, have either refused to accept or have terminated a relation
ship on the grounds tha.t, in their minds---11.nd it is unimportant 
whether they a.re right or notr-but in their minds the CIA is no lon~r 
able to absolutely guarantee that information which they provide the 
U.S. Government is sacrosa.nct. Again, we believe we ca.n keep it so, but 
it is. in the final o.nalysis, their perception-not ours-which counts. 

For example, a senior foreign official who for 2 years had provided 
sensitive information on military and political affairs asked that the 
clandestine payments to him be discontinued. The Agency's inability 
to protect secrets because of the Freedom of Information Act and 
books written by former Agency officers were cited as reasons for dis
continu~ his pa.id agent role. 

In another case, a source who had for 3 years been cooperative and 
productive on international economic activity in 1978 stronJrlY ex
pressed. his w-owing concern of media disclosures of CIA intelligence 
activities. This source's concern led to diminished contact with him 
and finally resulted in discontinuance of the relationship entirely. 

There are other instances where a.gents have cited the FOIA as the 
reason for unwillingness to either cooperate initially, continue to'co
operate, or cooperate es fully as in the pest. How many cases of re
fusal to cooperate where no reason is given but if known would be for 
similar reasons, I cannot say. I submit, however, that based upon the 
numerous cases of which we are a.ware, there are ma.ny more cases of 
sources who have discontinued a relationship or reduced their infor
mation flow based on their fear of disclosure. No one can qua.ntifv how 
much information vital to the national security of the United States 
has been or will be lost as a result. 

The FOIA also has he.cl a negative effect on our relationships with 
foreign intelligence services. As I noted in mv testimony last April. 
the chief of a major foreign intelligence service sat in mv office and 
flatly stated tha.t he. could no Jon~r fully coooorate as long es the 
CIA is subject to the Vreedom of Information Act. 

Likewise, a major .forei~ intellip:ence service dispatched to Wash
ington a hi,ch ranking official for the specific purnose of registering 
concern over the impact of the FOIA on our relationship. I strongly 
ar~ed that we had adequate national security exemptions. While ad
mitting awareness of these exemptions, this 'representative correctly 
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noted that even information denied under the exemptions wa.s subject 
to later review and possible release by a U.S. court. 

While this had not yet happened when I lost testified, a U.S. district 
court judge in a.n FOIA case ha.s recently ordered the release of CIA 
classified information. The disclosure of such informa.tion will com
promise several extremely sensitive intelli~nce sources. The court has, 
in effect, second guMSed the prof~ional Judgment of the Director of 
Central Intelligence. We hope to reverse this outcome on appeal. But 
we ~ot guara~tee the outcome ~~· this appeaJ or a.ny future .case. 

Smee my testimony last Apnl, other senior representatives of 
several cooperating foreign intelligence services have expressed to 
me a similar sense of dismay over our seeming inability to effectuate 
relief from the most damagmu; provisions of the FOIA. Our stations 
overseas continue to report increasing consternation over what is 
seen as a.n inability to keep information entrusted to us secret. The 
unanswerable question is: How many other services are now more 
careful as to what information they pass to the United States! 
· Finally it is not only foreign sources of intelli~nce information 
that feel threatened by_ the FOIA's applicability to the Central Intel
ligence Agency. The FOIA has impacted adversely on our domestic 
contacts as well. As the subcommittee is well aware, patriotic Ameri
cans volunteer information which is invaluable to the U.S. Govern
ment. Most of these Americans, for business and other reasons, insist 
that we protect the fact of their cooperation and the information which 
they provide. 

Despite the universal concern over FOIA, most Americans continue 
to help us. But there are those who, in assessing the risk of disclosure, 
determine that it is not in their best interest to cooperate. They find 
their sense of patriotism frustrated by an obligation that their private 
interests not be jeopardized. 

For example, tlie head of a large American company and former 
Cabinet member told me that he thought any company was out of its 
mind to cooperate with CIA as long as the provisions of FOIA &})Pl! 
to it. I think he is absolutely wrong, but again it is in the final 
anal1sis his perception, not ours~ that counts. Unfortunately, he is 
not alone. 

A recent approach made to a U.S. businessman with good access 
to foreign military information was initially rejected. The fOtential 
source interrogated the CIA officer at len~h, asked about disclosure 
policies, the FOIA and its requirements, CIA responsibilities under 
disclosure statutes, guarantees that CIA could really protect his in
formation from disclosure, the effects of release by CIA of informa
tion to Congress, and the ability, under the FOIA or otherwise, of 
his competitors to uncover information passed to CIA by his com
pany. An agreement was finally reached where CIA was given limited 
access to one person, restricted to one very narrow area of informa
tion. We are convinced that this man's fear of disclosure caused this 
severe limitation on what might otherwise have been a considerable 
flow of important intelligence information. 

Over the past few years this dilemma has prompted other impor
tsnt U.S. sources of information to discontinue their cooperation with 
U.S. intelligence. 
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The FOIA is a principal symbol of the problem. These examples 
demonstrate the harmful effect of the Freedom of Information :A.ct 
on our ability to collect intelligence. 

Mr. Chairman, we are expected to provide the best possible informa
tion to U.S. policymakers and to Congress. We are and will continue to 
be seriousl;v- hampered in achieving this objective unless we can give 
more certain guarantees to our sources that their relationship with CIA 
and the information which they provide will be held inviolate. 

While the vast majority of CIA information is properly secret, 
efforts to excise these secrets from documents in response to FOIA 
requests produces fragmented information which is often out of context 
and therefore misleading. Often such fragmentary information· re
leased under FOIA has been embellished with conjecture to sensational 
but misleading or fallacious stories. 

For example, a previous release under FOIA of CIA information 
regarding the late Dr. Thomas Dooley was recently seized b:y the world 
press as positive proof that Dr. Dooley was a CIA agent. This is not the 
truth. But the perception of those who read the num.erous speculations 
in the press cannot be easily changed, a.nd it undoubtedly had a chilling 
effect on individuals who are indeed cooperating. They may now be 
asking themselves when their names will be released. 

Tu!'1ling ~ to the foreiirn side of matters, it is also probable that 
a sophisticated foreign intelligence service could piece together, from 
bits a.nd pieces of released information in one or another a.rea., a larger 
portion of the entire picture regarding a particular intelligence activity 
or operation. It is then likely that foreign intelligence services could, h;r 
analyzing information released under the FOIA, uncover U.S. intelli
gence n'eeds, requirements, and tasking as they relate to their coun~. 

Mr. Chairman, my presentation to you would be incomplete i.f I left 
you with the impression that the sole problem created by the st&J,.jection 
of our records to the FOIA was one of perceI?tion. FOIA procesaing is, 
of course, carried out bv human beings. This raises the p06Sibility of 
human error and of faulty judwnent as to what may and what may not 
be released in one or another situation. Mistakes, although few and far 
between, have been made and will, I fear, continue to occur no matter 
how much care we exert in processing requests. 

Additionally, and perhaps more importantly, FOIA requests break 
down the CIA's system of compartment.ed reoords. Our compart
mented record system allows only those with a ~nuine need to know 
to have access to one or another file or even individual document. 
Under an FOIA request all records a.nd files releV'&llt to the particular 
request a.re dra.wn together. They remain together during the FOIA 
request, appeal, and litigation process, thus giving them fa.r wider 
distribution tha.n tihey would normally have and than is consistent 
with even minima.Uy acceptable se.curity practice. Thus we find the 
anomaly that FOIA is given a rank of importance higher than the 
need-to-know principle which is the underpinning of our information 
security system. 

Mr. Chairman, thus fa.r I ha.ve spoken to some of the operationally 
related problems which we as an agency face in our attempt to comply 
with botlll the letter and intent of the la.w while, at the same time, 
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insuring our sourees that we will not release information provided 
us in confidence. 

Before closing, however, I would like to discuss some of the increas
ing administrative burdens we face in endeavoring to comply with the 
act. 

In this regard, it is no surpriEe that the Agency is unable to meet 
the oongress1onally imposed time limits of the Freedom of Informa
tion Act .a.nd could, at a.ny time, be found to be in violation of the act. 
For example, with a current backlog of 2,700 information requests, 
we must rely on the accepted judicial doctrine that we are exercising 
"due diligence" in processing the requests on ,a first-received-first
a.nswered basis and that the delay results from "exceptional ciroum
sta.nces," that is, a substantial backlog. We argue, therefore, that the 
courts should grant the Agency .more time than that allowed under the 
aot's provisions. 

However, as I noted earlier, Federal courts are beginning to be
come more impatient with this doctrine. For example, a district court, 
recognizing that it is forced to respond to the newly imposed require
ments of the Speedy Trial Act, hes now turned to us and ordered us 
to complete our work on a 50,000-page ce.ae in 4 months. In reaching 
this conclusion, the Federal judge stated, and I quote: 

There are two ways to deal with this problem. It the Agencies cannot comply 
within the limits O'l their budget, they should ask the Congress for additional 
funds. Alternatively, the:, should ask that the statute be amended. But as long 
as the law exists it will be the duty of this court to carry ft out, to carry it out 
Just as we carry out the Speedy Trial Act. 

As the judge sug~ted, today I am bri~ng this problem to you. 
But I submit to you that additional funds will not solve our problems. 
To hire 200 people to take care of our backlog would only increase 
the danger that sensitive infonnation would be released. Given the 
nature of our file systems and g'!Ven the fact that the review of infor
mation requested under the FOIA ca.n only be efficiently a.nd securely 
a.ocom1;>lished by individuals knowledgeable in the material they are 
reviewing, hiring more would not solve the problem. And to speed 
up the proce,ss in a.n ,attempt to meet the congressionally imposed time 
limits will only divert our people from doin~ those jobs they are meant 
to do: To collect, analyze, and produce intelligence. 

Further, with regs.rd to the administrs.tive burden, Mr. Chairman, I 
off er the following: · 

In spite of the diversion ofincreased manpower, coupled with efforts 
to improve our efficiency and productivity, we continue to receive u 
heavier volume of FOIA and Privacy ..t\ct requests than we can handle. 
In this regard, we have received over the past 5 years an average of 
4,744 FOIA, Privacy Act, and Executive Order 12065 requests per year 
or about 18 per day. Our current backlog is over 2,700 unanswered re
quests, and this figure is increasing. 

We have many different decentralized record systems, which may 
have to be searched in order to respond to a particular FOIA request. 
These divergent record systems, as I noted earlier, must be separately 
ma.int&ined because of the compartmented security system which we 
find essential. These record systems are maintained to meet the needs of 
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our mission. This system does, however, create its own special problems 
in meeting FOIA time restrictions. 

A tremendous amount of internal coordination of information is re
quired because of our compartmented record system. Naturally, we 
must also const8Jltly coordinate information with other Government 
agencies, departments, and committees of the Congress to assure that 
we fully protect classified data entrusted to our care and that we do not 
release information obtained from 8Jlother agency for which that 
agency might have a legitimate basis for withholding. This further 
compounds the problem in meeting the time constraints imposed by 
FOIA. 

The average cost of processing requests amounts to about $900 each. 
In return, we have collected an average of $2 per request. 

Ma.ny requests are sent to us via. a form letter. For example, requests 
received from universities often follow this pattern and generally 
speaking are extremely broad, asking for "all information CIA has on 
relatiooships between CIA and the university and CIA 8Jld university 
staff or officials." 

Other requests are of the curiosity variety. To most of these we are 
able to provide only a limited number of documents but must, nonethe
less, expend many fruitless man-hours in arriving at that conclusion. 
. M8:'1Y others a.:0 from foreigner&-possibly representatives of hostile 
mtelhgence serv1c.es and clearly some from those whose apparent pur
pose in writing is to uncover information which would do harm to this 
Nation's interests overseas. 

A number are from individual authors. In one case, we have devoted 
the total efforts of one person full time for a period of 17 months. This 
again is for a single request by one individual. 

In another area, we have already expended over 4 mRJ1-years on 
FOIA requests from Philip Agee who is an admitted adversary of the 
CIA, dedicated to exposing the identities of our officers serving under
cover. It is disgraceful that we are required to assist him in his 
endeavors. 

Often requests are for information on U.S. personalities on whom we 
are unlikely to hold information. We must, however, search extensively 
onlv to conclude we have no information. 

We frequently receive requests which are broad-ge.ge<l fishing ex
peditions askine: for information on a large variety of topics unrelated 
to foreign intelligence. It is surprising to us how many requesters ap
parently believe we have an all-inclusive record svstem. 

As noted earlier, a major concern is that the release of inaccurate 
unevaluated intelligence which is out of context is seriously misleading 
to the public. 

Because of the nature of the information we must review, it is im
perative to use professional intelligence officers to make judgments on 
the releases of material. This, of course, drains resources from their 
prime intelli~nce functions. Additional fundini? so that we could 
hire more individuals to contend with FOIA would not begin to solve 
the problem. · 

For example, when we receive a request for information concerning, 
say, Af~hanistan, in the final analysis a professional intelligence of
ficer, a senior intelligence officer familiar with Afghanistan's affairs. 

Approved For Release 2011/09/26: CIA~R[?_P04M_0_1816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

31 

must carefully review the information destined for release or possible 
release. He must determine, indeed he must be ready to swea.r to the 
fact, that on the one hand, we a.re releasing all tha.t we ca.n and on the 
other hand that in so certifying we are not inadvertently releasing in
formation damaging to the nationa.l security or our sources overseas. 
The point is that the time spent in each case utilizes time which would 
otherwise be utilized in the conduct of our headquarters support to 
intelligence operations overseas. . 

Judge Aubrey Robinson in a hearing on a.n FOIA case recently made 
some pertinent comments. I quote: 

It ls like trying to run a business and have an audit at the same time. • • • 
Everybody who wants to write a newspaper article, everybody who bas had an 
ar,ument over the dlnner table with bis wife, everybody who wants to write a 
book, everybody who goes to jail and doesn't have IUU'thtng else to do starts 
ftllng Freedom of Information Act requests. It the public knew, If Conitress ever 
costed out tbl8 thing, I think they would take another look at lt. 

In this regs.rd, since implementation of the amended FOIA, we have 
expended an average of 100 man-yea.rs per year working on requests 
for information under the disclosure statutes. This expenditure of 
valuable human resources is greater than that spent on any one of 
several areas of kev intelligence interest to the United States. I ques
tion if this is the priority Congress ihtends. 

We have a.lso found an increase in appeals and litigation cases re
sulting from our inability to respond to FOIA requests according to 
the time provisions of the FOIA as I noted earlier. This tends to delay 
our initial processing of cases because of court-imposed deadlines 
which must necessarily receive our first priority. 

Even when the Agency di.verts this much personnel time to comply 
with the present statute, there still e:x:ist:B the very real possibility that 
an orchestrated effort by persons hostile to the A~cy could literally 
swamp the Agency with FOIA requests. Pursuing the entitlement 
which any person m the world now ha.o; under the law, those persons 
could perfectly legally make unlimited requests and follow up with 
litigation. Quite effectively-and entirely within the U.S. legal frame
work-they could sabotage the normal mission of the Agency. 

Thus, the administrative burden of the FOIA is also a serious prob
lem for us w};i.ich, when coupled with the more serious problems I de
scdbed earlier, makes relief a matter of urgency. A remedy is difficult 
to fashion, and we have given it a. lot of thought. 

We do not seek a total exemption from FOIA. What we do seek is a 
more effective way to insure our sources that we are doing what the 
1949 CIA Enablinp: Act directs us to do, that is, protect them. We think 
we have achieved this objective, at least partially, by perfecting the 
relevant CIA Act provisions in a manner fully consistent with the 
spirit and letter of national security exemptions already in the Free
dom of Information Act. At the same time, we a.re also conscious of 
the competing concerns of U.S. citizens whose support and confidence 
we must maintain. It is for this reason that we have constructed our 
amendment in such a. manner as to ke.ep all of our files accessible to 
American citizens and permanent resident aliens requesting informa
tion on themselves, subject to existing FOIA exemptions. 

The amendment to the CIA Act of 1949 permit:B the Director of Cen
tral Intelligence to designate certain files as exempt from the provi-
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sions of laws which would require the publication or disclosure, or 
search and review of those files. 

Those four categories of files, as listed in the amendment, contain 
the most sensitive intelligence information of this Nation. It is these 
files which contain the names of our sources of information. These files 
do not, however, contain the finished intelligence _product of CIA 
which would rems.in subject to requests under the FOIA. 

I have with me today officers who regularly work with the FOIA, 
who will be happy at the conclusion of my testimony to explain in more 
detail the salient features of the &mendment. 

It is of particular significance, you should note, th&t the type of ma
terial which our proposed amendment seeks to exempt from search and 
access is precisely that type of information which we have been able 
to withhold in the past with the blessings of the courts. Nevertheless, 
requests for this type of information continue to be received, sea.rches 
must be conducted to locate the material, documents must be reviewed, 
and the result is inevitably the same-most of the material must be 
denied. 

Thus, under the proposed revision of the Central Inteliigence 
Agency Act, the public will continue to receive essentially the same 
information it receives today under the FOIA. Hopdully, b_y the 
elimination of the administrative burden occasioned by the obliga
tion to process requests for information which predictably cannot 
be released, the processing of requests for information which may be 
released can be expedited. 

I have now been Deputy Director for Central Intelligence for al
most 2 years and was earlier associated with intelligence for a num
ber of years as a foreign service officer. I tell you in all candor that 
the erosion of our ability to protect our sources and methods and, 
more itnPQrtantly, the larger than life perception of that erosion is 
the most serious problem the CIA faces today and indeed a serious 
problem for the Nation. If we do not solve it, we cannot continue to be 
the best intelligence organization in the world. 

As President Carter stated on October 1 of last year : 
We moat increase our elrort& to guard agalnat damage to our crucial Intel· 

11.gence sources and our methods of collection, without Impairing civil and 
constitutional rights. 

Mr. Chairman, members 0£ the subcommittee, if we believe we need 
quality intelligence then we have to accept a large measure of secrecy. 
FOi.A. has called into question around the world our ability to keep 
a secret. Its application in its current form to CIA is inappropriate, 
harmful, and unnecessary in light of current oversight mechanisms. 
Relief from FOIA is a key step that must be taken in the revitaliza
tion of this Nation's intelligence capability. 

Mr. Chairman, that concludes my prepared statement. I am ready 
to take the subcommittee's questions . 
. Mr. PREYER. Thank you very much, Mr. Carlucci. 

The CIA, I guess, has always been the victim of perceptions around 
the world so that if there is a mudslide that ruins the farmer's field 
in Italy it is always blamed on the CIA, no matter what the cause. 
You are telling us now that the Freedom of Information Act is 
getting to be a victim of the same sort of misconception. 
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As I understand it, you are telling us that the national security 
exemptions under the Freedom of Information Act do work to pro
tect the most vital information, but the point you make is that it is 
not perceived by others to be working that way, and therefore it 
brings in its train a lot of consequences. 

While your proposed solution is not a total exemption of the CIA 
from the Freedom of Information Act, it is a pretty sweeping exemp
tion. Is the position of the CIA regarding the Freedom of Informa
tion Act exemption shared by the administration 9 In other words, 
is the position you are outlimng to us today an administration posi
tion on this 9 

Mr. CARLUCCI. Mr. Chairman, if I may, I will address your first 
point first-the question of perception. As I indicated in my testi
mony, perception is at the heart of the problem, but it is not the 
only problem. I did indicate that in processing requests there is 
always the possibility for human error, particularly with such n 
large volume of requests. I also indicated that partial release of in
formation can produce misleading results to the public. Third, I 
indicated that we cannot ~ beyond the initial request. We do not 
know what other information tne req_uester holds. Hence, for a g<?Od 
counterintelligence operation, a seemmgly innocuous piece of infor
mation beil!g released could provide the final piece to the puzzle. 

Fourth, tliere is the problem to which I referred of judicial review 
where the judge can go beyond our classification and determine 
whether that classification is valid. 

All of this contributes to our perception problem, of· course. It is 
very difficult for us to convince somebody, say, in a Communist coun
try that their information can be fully protected when we have all 
of these possibilities facing us. 

Frankly, Mr. Chairman, I would not characterize the exemption 
we are requesting as a sweeping exemetion. We think we are leavin,i: 
great latitude for FOIA requests. We are leaving all our finished 
products subject to the FOIA process, and that, after all, is the in
telligence information which contributes most to an informed public 
debate. Moreover, we would leave subject to the FOIA process first
person requests which represent over 50 percent of our requests. 

As to the question of views within the administration, the National 
Security Agency's support of our position, the Department of Jus
tice have indicated that they have some questions which have yet 
to be resolved; the Office of Management and Budget reviewed my 
testimony and said that we could indicate that my testimony is not 
in conflict with the President's program. 

Mr. PREYER. Thank you, Mr. Carlucci. 
You mentioned the finished intelligence reports, and I think you 

stated that under Admiral Turner's leadership over 150 of· those 
have been made available. Would it be fair to say that the finished 
intelligence reports are normally produced by the intelligence analysis 
side of CIA and that the proposed amendment would really deal with 
the blanket exemrtion for the CIA's Directorate of Operations, that 
is, the so-called 'dirty tricks" side, and that the finished intelligence 
is really giving us the analysis side rather than the operation side 9 
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Mr. CARLUCCI. It is correct tha.t most of the finished intelligence 
is produced by the analytical side. Mr. Chairman, if you would agree, 
I would be J.>repared to submit for the record a listing of unclassi
fied publications that we have available. Some of them are «\uite 
profound fieces, such as1 "Soviet and U.S. Defense Activities," 'ln
ternationa . Energy Review," "Economic Indies.tors"; I· have such 
a list which I would be preJ>ared to submit for the record. 

Mr. PREYER. Without obJection, it will be included in the record 
at this point. · 

[The material follows:] 
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WASHINGTON. D.C. 20505 

PUBLIC AFFAIRS 
Phone: (703) 351•7676 

HOW TO OBTAIN PUBUCA TIONS AND MAPS 
AVAILABLE TO THE PUBLIC 

• To obtain individual publications or full or tailored subscriptions: 
(for documents published after l February 1979) 

National Technical Information Service 
U.S. Department of Commerce 
5285 Port Royal Rood 
Springfield, Virginia 22161 
Telephone, NTIS Order Desk 703-557·4650; 

SubKription Desk 557 -4630 

• Cost varies with size and number of pages 

Pog~ Range 

1·2.5 

Ad Hoc ct Standing Order 

26-7.5 
76-12.5 

126-17.5 
Aft Microfiche 

Demond Category 

$ ,1.7.5 $ 3.80 
6.2.5 5.00 
9.00 7.20 

12.50 10.00 
3.00 

• SubKription and Deposit Account service offered 
• May use American Express, VISA, Master Charge, check or 

money order 
• Rush handling available 

• To obtain earlier publications: (published before February 1979) 
Hard copy and microfilm service may also be purchased from the Library 
of Congress Photoduplication Service, Washington, D.C. 20540; tele· 
phone: 202-287-5650. 

• To subscribe to all CIA publications: 
Document Expediting Project (DOCEX) 
Exchange and Gifts Division 
library of Congress 
Washington, D.C. 20540 
Telephone, 202-287-5253 

• Annual fee is $225 far subscription service 

• To obtain Maps and Atla .. ,: 
Maps and atlases may be ordered from the Superintendent of Docu• 
ments, Government Printing Office, Washington, D.C. 20402; telephone 
202-783-3238. 
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UNCLASSIFIED CENTRAL INTELLIGENCE AGENCY 

PUBLICATIONS RELEASED TO THE PUBLIC 

NTISUB 
Number Document Number 

SR 80-100005 

PB 80-928501 ER EI 80-001 

PB 8()..928502 ER EI 80-002 

PB 80-928503 ER EI 80-003 

PB 80-928504 ER EI 80-004 

PB 80-928505 ER EI 80-005 

Publication Title 

Soviet and US Defense Activi
ties 1970-79: A Dollar Cost 
Comparison 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

PB 80-928601 ER IESR 80-001 International Enercy Statistical 
Review 

PB 80-928602 ER IESR 80-002 International Enercy Statistical 
Review 

E/286-019 ER IESR 79-019 International Encriiy Statistical 
Review 

E/279-016 ER 79-10624 Enercy Supplies in Eastern Eu
rope: A Statistical Compilation 
75 PIS 

E/285-052 ER EI 79-052 

E/285-051 ER EI 79-051 

E/285-050 ER EI 79-050 

E/285-049 ER EI 79-049 

E/284-012 CR CS 79-012 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Chiefs of State and Cabinet 
Members of Foreiiin Govern
ments 

Pub Date 

Jan 1980 

Jan 1980 

Jan 1980 

Jan 1980 

Jan 1980 

Jan 1980 

Jan 1980 

Jan 1980 

Dec 1979 

Dec 1979 

Dec 1979 

Dec 1979 

Dec 1979 

Dec 1979 

Dec 1979 
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NTISUB 
Nainber Document Numller Publication Title Pub Date ---

E/280-015 ER 79-10631 An Analysis of the Behavior Dec 1979 
of Soviet Machinery Prices, 
1960-73 

E/281-018 CR 79-16593 Directory of Soviet Officials, Nov 1979 
Volume I: National Oreaniza-
tions 521 P&S 

E/281-017 CR 79-100-70 USSR State Committee for Sci- Nov 1979 
encc and Technoloay (Wall 
Chart) 

E/284-011 CR CS 79-011 Chiefs of State and Cabinet Nov 1979 
Members of Foreien Govern-
men ts 

E/286-018 ER IESR 79-018 International Eneray Statistical Nov 1979 
Review 

E/286-017 ER IESR 79-017 International Ener11Y Statistical Nov 1979 
Review 

E/285-048 ER IE 79-048 Economic Indicators Weekly Nov 1979 
Review 

E/285-047 ER IE 79-047 Economic Indicators Weekly Nov 1979 
Review 

E/285-046 ER IE 79-046 Economic Indicators Weekly Nov 1979 
Review 

E/285-045 ER IE 79-045 Economic Indicators Weekly Nov 1979 
Review 

E/285-044 ER EI 79-044 Economic Indicators Weekly Nov 1979 
Review 

E/280-014 PA 79-10474 A Guide to Political Aero- Oct 1979 
nyms 14 pas 

E/279-016 CR 79-15444 Directory of Officials of the Oct 1979 
Republic of Cuba 314 pes 

E/279-015 CR 79-15445 Cuban Leadership (Wall Chart) Oct 1979 
11 pes 

E/285-043 ER EI 79-043 Economic Indicators Weekly Oct 1979 
Review 

E/286-016 ER IESR 79-016 Interna_tional Enerey Statistical Oct 1979 
Review 

E/284-010 CR CS 79-010 Chiefs of State and Cabinet Oct 1979 
Members of Foreien Govern· 
men ts 

E/282-014 CR 79-11830 Chinese Ministry of Foreian Oct 1979 
Affairs (Wall Chart) 
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NTISUB 
Number DocumHI Number Publication Title 

E/279-017 CR 79-15804 Directory of Officials of the 
Hunearian People's Republic 
18 P&S 

E/281-016 ER 79-10571 USSR: Role of Forei11n Tech
nolo11y in the Development of 
the Motor Vehicle Industry 
35 P&S 

E/286-014 ER JESR 79-014 International Enera:y Statistical 
Review 

E/286-015 ER IESR 79-015 International Enerey Statistical 
Review 

E/285-040 

E/285-041 

E/285-042 

E/285-039 

ER EI 79-040 

ER EI 79-041 

ER EI 79-042 

ER EI 79-039 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

E/286-012 ER IESR 79-012 International Ener&Y Statistical 
Review 

E/286-013 ER IESR 79-013 International Ener&Y Statistical 
Review 

E/279-012 ER 79-10412U Communist Aid Activities in 
Non-Communist Less Devel
oped Countries 1978 51 pa:s 

E/282-013 ER CIT 79-001 China: International Trade 
Quarterly Review, First Quarter 
1979 42 PllS 

E/279-013 CR 79-12585 Czechoslovak Communist Party 
(KSC) 

E/279-014 CR 79-12586 Government of the Czechoslo
vak Socialist Republic (Wall 
Chart) 8 Pll• 

E/279-011 CR 79-15012 Directory of Officials of the So
cialist Republic of Romania 
187 PllS 

E/284-009 CR CS 79-009 Chiefs of State and Cabinet 
Members of Foreign Govern
ments 

E/285-036 ER EI 79-036 Economic Indicators Weekly 
Review 

Pub Date 

Oct 1979 

Oct 1979 

Oct 1979 

Oct 1979 

Oct 1979 

Oct 1979 

Oct 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 

Sep 1979 
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NTISUB 
Number Docume11t Number Publication Title Pub Dale 

E/285-037 ER El 79-037 Economic Indicators Weekly Sep 1979 
Review 

E/285-038 ER El 79-038 Economic Indicators Weekly Sep 1979 
Review 

E/280-011 ER 79-10466 The US Position in World Mar- Aue 1979 
kets 42 PIIS 

E/285-031 ER El 79-031 Economic Indicators Weekly AUi 1979 
Review 

E/285-032 ER El 79-032 Economic Indicators Weekly Aui 1979 
Review 

E/285-033 ER El 79-033 Economic Indicators Weekly Au11 1979 
Review 

E/285-034 ER El 79-034 Economic Indicators Weekly Aug 1979 
Review 

E/285-035 ER El 79-035 Economic Indicators Weekly Au11 1979 
Review 

E/286-010 ER IESR 79-010 International EneriY Statistical Aug 1979 
Review 

E/286-011 ER IESR 79-011 International Ener11y Statistical Au11 1979 
Review 

E/281-014 CR 79-14399 The Soviet Leadership Since Au11 1979 
Stalin: CP5U Politburo and 
Secretariat, 1952-1979 (Wall 
Chart) 14 pgs 

E/280-013 ER 79-10274 Handbook of Economic Statis- Au11 1979 
tics 1979 268 PiS • 

E/284-008 CR CS 79-008 Chiefs of State and Cabinet Au11 1979 
Members of Foreien Govern-
men ts 

E/281-015 CR 79-10123 Evolution of the Central Ad min- Aug 1979 
istrative Structure of the USSR 
1917-1979 (Wall Chart) 

E/279-010 CR 79-11244 Yueoslavia Government Struc- Aue 1979 
ture (Wall Chart) 7 pes 

E/279-009 CR 79-l 1245 Structure of the Lea11ue of Com- Aug 1979 
munists of Yu11oslavia (LCY) 
(Wall Chart) 

E/279-005 CR 79-14078 Directory of Officials of The Au11 1979 
Polish People's Republic 264 pes 

E/282-012 CR 79-14074 Chinese Communist Party Aug 1979 
Oreanizations 11 p11s 
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NTISUB 
Number Document Number Publication Title 

E/280-010 ER 79-!0327U The World Oil Market in the 
Years Ahead 91 pes• 

E/285-027 

E/285-028 

E/285-029 

E/285-030 

E/286-008 

E/286-009 

E/281-013 

E/284-007 

E/280-012 

ER El 79-027 

ER El 79-028 

ER El 79-029 

ER El 79-030 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

ER IESR 79-008 International Eneray Statistical 
Review 

ER IESR 79-009 International Enerriy Statistical 
Review 

CR 79-13337 Appearances of Soviet Leaders 
January-December 1978 
253 PSS 

CR CS 79-007 Chiefs of State and Cabinet 
Members of Foreirin Govern
ments 

GC BIF 79-002 National Basic lntelliaence 
Factbook 248 piis• 

E/280-009 ER 79-10425 The Bur11eonin11 LDC Steel 
Industry: More Problems for 
Major Steel Producers 16 PiS 

E/281-012 ER 79-10344 

E/282-011 ER 79-10374 

E/280-008 

E/279-007 CR 79-02598 

E/279-003 CR 79-12254 

E/284-006 CR CS 79-006 

E/281-011 ER 79-10276 

USSR: Trends and Prospects in 
Educational Attainment, 1959-
1985 39 PiS 

China: A Statistical Compendium 

International Political effects of 
the Spread of Nuclear Weapons 
283 PIIS 

Directory of Officials of the 
People's Socialist Republic of 
Albania 99 pas 

Directory of Officials of the 
Democratic People's Republic of 
Korea 137 PiS 

Chiefs of State and Cabinet 
Members of Foreian Govern
ments 130 lillS 

Soviet Strateay and Tactics in 
Commercial Neaotiations with 
the US 19 PiS 

Pub Date 

Aua 1979 

Jul 1979 

Jul 1979 

.Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jul 1979 

Jun 1979 

Jun 1979 

Jun 1979 

Jun 1979 

June 1979 

/ 
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NTISUB 
Number Docu-t Numlier . Publication Title 

E/282-009 CR 79. I 2264 Appearances & Activities of 
Leadina Chinese Officials Dur
inc I 978 I 043 l)IS 

E/279-005 CR 79-10007 USSR: Ministry of Foreicn 
Trade (Wall Chart) 11 pas 

E/279-006 CR 79-10822 Lao People's Democratic Re
public Party and Government 
Structure (Wall Chart) 

E/279-006 CR 79-12092 CPSU Politburo and Secre
tariat: Positions and Responsi
bilities (Wall Chart) 4 PIS 

E/281-010 CR 79-12053 CPSU Central Committee: 
Executive and Administrative 
Apparatus (Wall Chart) 

E/282-010 CR 79-12497 Academies of Sciences and 
Social Sciences of the People's 
Republic of China (Wall Chart) 
16 pas 

E/280-007 ER 79-10305 The US Position in World 
Markets I 9 pas 

E/282-007 ER 79-10245 China: The Steel Industry in the 
1970s and I 980s 20 1)15 

E/286-005 

E/286-006 

E/285-018 

E/285-019 

E/285-020 

E/285-021 

E/279-004 

E/279-003 

E/282-005 

NFAC 79-10001** CIA Publications Released to 
the Public Throuch Library of 
Con1ress DOCEX 

ER IESR 79-00S International Eneray Statistical 
Review 

ER IESR 79-005 International Ener1Y Statistical 
Review 

ER El 79-018 

ER El 79-019 

ER El 79-020 

ER El 79-021 

CR 79-11490 

RP 79-10162 

ER 79-10206 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Directory of Officials of the 
Socialist Federal Republic of 
Yuaoslavia 208 PIS 

Cuban Chronoloay 2 I PIS 

China: A11riculture in 1978 

Pub Date 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

May 1979 

Apr 1979 

Apr 1979 

Apr 1979 
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NTISUB 
Nniller Docume11t Nudler Publication Title hb Date 

E/286-004 ER IESR 79-004 International Eneray Statistical Apr 1979 
Review 

E/285-014 ER EI 79-014 Economic Indicators Weekly Apr 1979 
Review 

E/285-015 ER EI 79-014 Economic Indicators Weekly Apr 1979 
Review 

E/285-016 ER EI 79-014 Economic Indicators Weekly Apr 1979 
Review 

E/285-017 ER El 79-014 Economic Indicators Weekly Apr 1979 
Review 

E/284-004 CR CS 79-004 Chiefs of State and Cabinet Apr 1979 
Members of Forei11n Govern-
men ts 

E/282-006 CR 79-11870 Directory of Chinese Scientific Apr 1979 
and Educational Officials 
S60 PIii 

E/284-003 CR CS 79-003 Chiefs of State and Cabinet Mar 1979 
Members of Foreip Govern-
men ts 

E/280-004 RP 79-10149 International Terrorism in 1978 Mar 1979 

E/281-007 ER 79-10131 Simulations of Soviet Growth Mar 1979 
Options to I 98S 

E/280-005 ER 79-10067 Recent Gains in Nonfuel Trade Mar 1979 
Between The Dcvelopin11 
Nations 55 pas 

E/281-006 CR 79-11484 Directory of Soviet Officials, 
Volume III: Union Republics Mar 1979 
221 Pas 

E/282-008 CR 79-JOS64 Politburo of the 11th Chinese Mar 1979 
Communist Party Central Com-
mittee 11 PIIS 

E/281-005 CR 79-10005 Directory of Soviet Officials, Mar 1979 
Volume II: RSFSR Or11aniza-
lions 235 PIIS 

E/282-003 SI 79-10024 Plant Breedin11 and Protection Mar 1979 
Research For Food Production 
in China 18 PIIS 

E/280-003 ER 79-10145 Non-OPEC LDC Terms of Mar 1979 
Trade, 1970-77 28 PIIS 

-E/286-003 ER IESR 79-003 International EnerllY Statistical Mar 1979 
Review 

E/285-009 ER EI 79-009 Economic Indicators Weekly Mar 1979 
Review 
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NTISUB 
NUlller Docu-t Number Pul,llcatlon TIiie 

E/28S-OIO ER El 79-010 Economic Indicators Weekly 
Review 

E/285-011 ER El 79-011 

E/285-012 ER El 79-012 

E/285-013 ER El 79-013 

E/28S-005 ER El 79-00S 

E/28S-006 ER El 79-006 

E/285-007 ER El 79-007 

E/285-008 ER El 79-008 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators Weekly 
Review 

Economic Indicators W eckly 
Review 

Economic Indicators Weekly 
Review 

E/28S-002 ER IESR 79-002 International Enerli)' Statistical 
Review 

E/284-002 CR CS 79'-002 Chiefs of State and Cabinet 
Members of Forei&n Govern
ments 

E/280-002 ST 79-10001 

E/281-003 ER 79-10001 

ER 79-lOOlOU 

E/282-002 ER 79-10092 

E/281-002 ER 79-IOOS7 

E/280-001 SI 79-10010 

GC BIF 79-001 

CR 79-10464 

The Holocaust Revisited: A Ret
rospective Analysis of the 
Auschwitz-Birkenau Extermina· 
tion Complex 

SOVSIM: A Model of The 
Soviet Economy S2 PiS 

China: Post-Mao Search for 
Civilian Industrial Technoloay 
26 PiS 

Chinese Coal Industry: Pros
pects Over the Next Decade 
17 Pas 

USSR: Lona-Term Outlook for 
Grain Imports 29 pas 

Foreian Development and 
Application of Automated Con
trols for the Steel Industry 
21 PiS 

National Basic lntelliaencc 
Fact book• 

CPSU Central Committee: 
Executive and Administrative 
Apparatus 

Pllb Date 

Mar 1979 

Mar 1979 

Mar 1979 

Mar 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Feb 1979 

Jan 1979 

Jan 1979 

Jan 1979 
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NTJSUB 
Number Document Nwnber Pllbllcation Title Pub Date 

E/282-004 ER 79-10073 China: Demand for Foreian Jan 1979 
Grain 

CR 79-10008 Directory of Officials of the Jan 1979 
Bulaarian People's Republic•• 

SR 79-10004 A Dollar Cost Comparison of Jan 1979 
Soviet and US Defense Activi-
tics, 1968-78 .. 

ER El 79-001 Economic Indicators Weeldy Jan 1979 
Review 

ER EI 79-002 Economic Indicators Weekly Jan 1979 
Review 

ER EI 79-003 Economic Indicators Weekly Jan 1979 
Review 

ER El 79.004 Economic Indicators Weekly Jan 1979 
Review 

ER IESR 79-001 International Eneray Statistical Jan 1979 
Review 

E/279-001 CR 79-10001 Cuban Leadership (Wall Chart) Jan 1979 

E/279-002 CR 79-10002 Directory of Cuban Officials Jan 1979 

E/284-001 CR CS 79-001 Chiefs of State and Cabinet Jan 1979 
Members of Foreian Govern-
men ts 

E/281-002 ER 79-10057 USSR: Lona-Term Outlook for Jan 1979 
Grain Imports 

• Available throu1h Government Printin1 Office . 
.. Av1ilable only throu1h Libruy or Con1reu, Photoduplic:ation. 
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UNITED STATES GOVERNMENT PRINTING OFFICE 
SUPERINTENDENT OF DOCUMENTS 

WASHINGTON, D.C. 20<I02 

January 1980 

A. General Reference Maps or Foreign Countries 
These multi-colored Central lntelliaence Aaency maps identify major roads, 

population density, major industries, the location of natural resources, and other 
specific features of the aiven country. Each map is wrapped in a sturdy envelope for 
protection. 

Brazil. 1978. 22 x 25 in. 

Bulaaria. 1972. 23 x 20 in. 

Burma. 1978. 24 x 23 in. 

Cambodia. 1972. 24 x 18 in. 

China. 1979. 

Chile. 1972. 24 x 22 in. 

Cyprus. 1972. 17 x 25 in. 

Czechoslovakia. 1974. 20 x 22 in. 

Denmark. 1974. 24 x 18 in. 

Ecuador. 1973. 14 x 23 in. 

Eaypt. 1978. 16 x 36 in. 

Ethiopia. 1978. 18 x 25 in. 

Germany, East. 1978. 24 x 18 in. 

Germany, West. 1972. 24 x 28 in. 

Greece. 1976. 17 x 28 in. 

Guatemala. 1972. 25 x 16 in. 

Guinea. 1973. 21 x 26 in. 

Guyana. 1975. 16 x 22 in. 

Honduras. 1973. 21 x 19 in. 

Hunaary. 1978. 22 x 25 in. 

Iceland. 1978. 17 x 18 in. 

India with Sikkim and Bhutan. 1978. 24 x 30 in. 

Indonesia. 1973. 30 x 22 in. 

Israel and Occupied Territories. 1978. 24 x 26 in. 

Italy. 1978. 26 x 20 in. 

Ivory Coast. 1972. 18 x 28 in. 

Jamaica. 1978. 18 x 21 in. 

Jordan. 1978. 26 x 30 in. 

Kenya. 1974. 20 x 18 in. 

Korea, North. 1972. 27 x 23 in. 

Korea, South. 1978. 20 x 26 in. 

Kuwait, Bahrain, Qatar, and United Arab Emirates. 
1978. 21 X 30 in. 

76-917 0 - 81 - 4 

Stock No. 
041-0IS-00052-7 

041-0 I 5-00006· 3 

041-0 I 5-00007 • I 

041-0 I 5.00004. 7 

041-0 I 5-00 I 06-0 

041-015-00020-9 

041-0 I 5-00025-0 

041-015-00070-5 

041-0 I 5-00064-1 

041-0 I 5-00045-4 

041-015-00024-1 

041-015-00022-5 

041-0 I 5-000SO. I 

041-01 S-00116-7 

041-01 S-00062-4 

041-015-00029-2 

041-0IS-00042-0 

041-015-00044-6 

041-015-00048-9 

041-015-00031-4 

041-0 I S-00040-3 

041-0 I 5-00051-9 

041-015-00027-6 

041-0 I 5-00091-8 

041-015-00056-0 

041-015-00011-0 

041-015-00093-4 

041-0 I 5-00026-8 

041-015-00065-9 

041-015-00030-6 

041-015-00053-S 

041-0 I 5-00009-8 
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Lebanon. 1979. 22 x 26 in. 

Liberia. 1973. 16 x 23 in. 

Libya. 1974. 29 x 19 in. 

Malta. 1978. 11 x 17 in. 
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Martinique, Guadeloupe and French Guinea. 1972. 
15 X 23 in. 

Mauritius. 1972. 11 x 15 in. 

Mexico. 1978. 

Morocco. 1973. 18 x 29 in. 

Mozambique. 1973. 20 x 24 in. 

Namibia and Walvis Bay. 1978. 19 x 27 in. 

Ni1eria. 1973. 23 x 26 in. 

Pakistan. 1973. 17 x 28 in. 

Panama. 1974. 19 x 23 in. 

People's Republic of China. 1978. 23 x 28 in. 

Philippines. 1974. 21 x 25 in. 

Poland. Rev. 1977. 17 x 27 in. 
Portu1al. 1972. 22 x 22 in. 

Rhodesia, South. 1979. 22 x 26 in. 

Saudi Arabia. 1979. 23 x 26 in. 

Sene1al and Gambia. 1972. 20 x 24 in. 

Seychelles. 1978. 20 x 24 in. 

Sineapore. 1973. 8 x 16 in. 

Somalia and Djibouti. l 977. 20 x 25 in. 

Spain. 1974. 21 x 17 in. 

Sweden. 1973. 20 x 18 in. 

Thailand. 1974. 21 x 22 in. 

Tunisia. 1978. 22 x 21 in. 

Turkey. 1974. 20 x 25 in. 

U.S.S.R., Summary. 1978. 23 x 31 in. 

U.S.S.R., Terrain and Transportation. 1974. 
19 X 29 in. 

Uruauay. 1974. 18 x 23 in. 

Venezuela. 1978. 23 x 28 in. 

Vietnam, South. 1972. 24 x 29 in. 

Yemen (Aden). 1973. 19 x 27 in. 

Yemen (San'a). 1973. 20 x 21 in. 

Yueoslavia. 1973. 17 x 27 in. 

Zaire. 1978. 18 x 30 in. 

041-015-00101-9 

041-015-00057-8 

041-015-00063-2 

041-015-00041·4 

041-015-00014-4 

041-015-00005-5 

041-015-00100-1 

041-015-00036-5 

041-015-00049-7 
041-015-00097-7 

041-015-00034-9 

041-015-00054-3 

041-015-0006 l-6 

041-015-00010-1 

041·015-00060-8 

041-015-00090-0 
041-015-00018-7 

041-015-00110-8 

041-015-00107-8 

041-015-00023-3 

041-015-00008-0 

041-015-00038-1 

041-015-00089-6 

041 ·015-00069-1 

041-015-00037-3 

041-015-00068-3 

041-015-00015-2 

041·015-00067-5 

041-015-00096-9 

041-015-00066-7 

041-015-00059·4 

041-015-00003-9 

041-015-00021-7 

041-015-00043-8 

041-0)5-00033-1 

041-015-00035-7 

041-015-00032-2 
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B. Atlases and Publications 
Nati-I Buie latelllaeace Facd,ook. This is a compilation of basic data on 

political entities worldwide, and is coordinated and published Jan. and July by the 
Central lntelliaencc Aaency. 

S/N 041-015-00103-5 

India Ocen Atlu. Issued by the Central lntelliaence Aaency, this colorful 
publication aoes beyond the scope of a conventional atlas by providin11 a wide variety 
of economic, historical, and cultural data in addition to the usual acoaraphic 
information. In the interest of simplicity and clarity, it employs a number of 
innovative araphic techniques as well as standard rcaional and thematic maps, charts, 
and photoaraphs. It is dcsianed as an introduction and aeneral reference aid for those 
interested in the natural environment, resources, shippina, and Political relationships 
of the Indian Ocean and its islands. 1976. 80 p. ii. 

S/N 041-015-00080,2 

Atlu of Issues hi tile Miclclle East. Hostility amona ethnic, rcliaious, and 
traditional aroups constantly threatens the Middle East. and at times erupts into open 
warfare. The iHues in the Middle East that set peoples and nations a11:ainst one 
another arc numerous, complex, and diverse. Some are recent, but the ori&ins of 
others may be tr!H:cd thousands of years into the past. This atlas, by maps, charts. 
photoaraphs and brief texts, hi&hli&hts the critical issues and provides basic 
a:coaraphic, socioloa:ical, and economic perspectives of the area. 1973. 40 p. ii. 

S/N 041-015-00046-2 

People's Republic of China, AdministntiTC Atlas. 1976. 68 p. ii., publications 
measures 10 x 14 in. 

S/N 041-015-00076-4 

Polar Retdons Atlas. This atlas describes the developments taking place in the 
polar rcaions, both Arctic and Antarctic. It covers discovery and exploration, climate, 
physical features, natural resources, transportation, and other information relatina: to 
the reaions. 1978. 66 p. ii., 2 maps. 

S/N 041-015-00094-2 

U.S.S.R. Aarlculture Atlas. This Central lntellieence Aeency book, complete 
with comprehensive statistics, examines Soviet aa:riculture, its role in their economy, 
and the policies that aovern it. Sources include studies by Russian a11:ronomists and 
acoaraphers, as well as official aovernment reports. The book deals with Soviet 
tcchnoloay, irriaation and drainaae systems, land use, and erosion control. It analyzes 
the Russian system of farmina and discusses the status of the country's top 
a11ricultural products, includina corn, rice, and oats. It also compares their system 
with ours. 1974. 59 p. ii. 

S/N 041-015-00073-0 

Maps of the World's Natlllll!I: Publications measure 10 x 14 in. 

• Vol. I, Western Hemisphere. Shows the boundaries and principal cities, rivers, 
and roads of each of the Western Hemisphere's nations on individual color maps. 
1976. 46 p. ii. 

S/N 041-015-00078-1 

• Vol. 2, Africa. Provides a one-paae color map of each of Africa's nations, 
showin11 major cities, roads, and bodies of water. Includes a dia11ram illustratina the 
size of each country in relation to the U.S. and a brief summary of basic acoaraphic 
data. 1977. 55 p. ii. 

S/N 041-015-00083-7 
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• China -p, Plnyla Edition. Is a one-paa:e multi-colored map which incorpo
rates the new Pinyin (phonetic alphabet) spcllina: of names that became effective on 
1 January 1979. The a:azettccr on the reverse side of the map includes both the Pinyin 
and Wade-Giles renditions of 1co1raphic names. Most linear, spot location and name 
data were computer 1encrated and plotted by the CIA's Cartoa:raphic Automated 
Mappina: Proa:ram and World Data Bank II. 

S/N 041-015-00106-0 

• World Data Bank II. This cartoa:raphic data base, produced by the Central 
lntelli1encc Aa:ency, represents natural and manmade features of the world in a 
di&ital format. Approximately siit million points are contained on five separate 
a:eoa:raphic area files. Also available is the Cartoa:raphic Automatic Mappina: 
Proa:ram, an IBM Sy,tem/360 FORTRAN Level H or G and Assembly Lana:uaa:e 
Code (ALC) proa:ram that performs a wide variety of cartoa:raphic functions and can 
be used in conjunction with World Data Bank II. Both the World Data Bank II and 
the Carto1raphic Automatic Mappina: Pro11ram can be obtained from the Natloul 
Teclllllcal lnfor ... tlon Senlce (World Data Bank II PB 271-874-Set) (Carto11raphic 
Automatic Mappina: Pro11ram FSWEC 780129) 
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Mr. CARLUCCI. It is accurate to say that the exemption that we pro
pose would encompass most-I am not certain "all"-of the files of 
theDDO. 

Mr. Cha.inna.n, let me emphasize that the DDO is a. bra.nch of our 
activity that is engaged in clandestine intelligence collection a.nd is 
also charged, pursua.nt to processes established by law-,·with carrying 
out special activities should it be determined by the President that 
these activities need to be undertaken. I would not characterize it as 
a.n organization tha.t engages in "dirty tricks," sir. 

Mr. PRJl:YER. Perhaps I should not have used the popular phrase-
ology there. . '( · · 

I do want to commend you on your new openness attitude that you 
have mentioned. You have given up the "no comment" response. I he.ve 
been interested in the Presidential scholars that come by my office from 
the high schools-the first thing they tell me when I ask them what 
they are doing in Washin~n is1 "Well, tonight we are going out to 
the CIA headquarters." S"o I thmk you are creating some good will 
there. 

In trying to get some handle on how much information your amend
ment might exempt, could you give us a rough approximation of 
how much of the mformation contained in the Rockefeller Commis
sion on the CIA domestic activities report would have been required 
to be made public under the amendment that you propose to the Free
dom of Information Act 9 

Mr. CARLUCCI, Mr. Chairman, I would be prepared to submit some
thing for the record. I have not recently reviewed the entire Rodie
feller Commission report. I believe that most of the information they 
provided would be made available. If you are referring to the oft
cited case of MKULTRA, as our amendment is framed, we would be 
responsive to first-person ~uests on drug testing. So, that would get 
at the MKULTRA type of thing. 

I am not sure if that a.nswers your question, but I would be glad to 
supply something for the record. Perhaps others of my colleagues 
could answer. 

Mr. PRJl:YER. On the finished intelligence report side of thin~, I 
gather tha.t there WM only one finished inteJligence report in that 
operation, and I wonder if it would exempt everything else-e.11 of 
the other files. I a.m talking about the CHAOS program. 

Mr. CARLucr.1, Perhaps Mr. Ma.yerfeld could answer that. 
Mr. MAYERl"ELD. Mr. Chairme.n, is your question, had there never 

been a Rockefeller Commission would the FOIA he.ve produced the 
kind of information that was in the Commission report 9 WM that 
your question f 

Mr. PREYER. Essentially, that is the question. 
Mr. CARI.UCCI. I think your question pertained to our e.mendment

our proposed amendment. Am I correct 9 
Ml'. PREn:R. Well, let us put it this wav. If your amendment was 

in effect right now-was the law-or wes 'in effect at the time of the 
Rockefeller Commission, how much information contained in that 
Rockefeller Commission study would have been required to have been 
made available under your amendment¥ In other words, would it have 
blocked the Rockefeller Commission from everythingt 
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Mr. CARLUCCI. Not at all. The Rockefeller Commission essentiallx 
used the information that was provided by the Auency and made it 
public. There is nothing in either the current FOIA information or 
anything we propose that would prevent it. 

Mr. Puna. Thank you. 
Father Drinan ¥ 
Mr.DBINAN. Thankyou,Mr. Chairman. 
Mr. Carlucci, I have reviewed here the nine exemptions from the 

FOIA. You have all types of ways by which you can keep thinga from 
individuals. You know them better than I. If all else fails, you can 
classify everything as it comes in, and then you never have to give 
it out. 

So, niy specific question is this. What information that the CIA 
has been releasinj? under the FOIA would no longer have to be re
leased if you got the law that you want¥ What precisely are you seek
ing to protect 9 I understand all about perception. That is the problem 
on which people have to be educated. But what previously have you 
released that you re,n-et that you are required to release Y 

Mr. CARLUCCI. Under the amendment that we propose, Father 
Drinan, we would essentially protect from search and disclosure our 
sources and methods, that is, our most sensitive intelligence operations. 
We would not protect the finished product, as I fndica.ted earlier. We 
would protect the how and why. 

Mr. DRINAN. Mr. Carlucci, what have you been required to release 
t.hat you think should not have been released¥ Give me a, b, and e. 

Mr. CARLUCCI. That is precisely the point, Father Drinan. In p;oing 
through this process, when we come to sensitive sources and methods, 
after pulling the files to~ther-contrary to good security practice-
and reviewing them, we, in effect. are releasing a lot of shredded paper 
that does not contribute to the public dialo~. 

Hence, we are saying to the Conf!I'ess, "Why not ,rive us an exemp
tion from this process which would (a) prevent the PoS8ibilitv of 
human error, (b) deal with the counterintelligence problem, (c) help 
us with the judicial review, and, above all, help us with the perception 
problem!" 

Mr. DRINAN. Our problem and our duty is to make the Agency 
accountable. 

You are asking for less judicial review; you are askin~ that the num
ber of people in the Con,v-ess who have some responsibility be na.r
rowed and lessened; and now the question is, to whom are you 
accountablet You want to be almost totally exempt from the FOIA, 
and where is the accountability 1 That is our job. 

Mr. CARLUCCI. Father Drinan, we are not asking for exemption from 
accountability. On the contrary, we welcome accountability to the 
Con~ And I would smrgest to you. sir, that the select committees 
in both the House and the Senate are doin~ a very effective job of over
si,rht. We are constantly before them. They have total access to·our 
information. I would submit that this is the proper vehicle for 
accountability. 

If you are referrin~ to the Huehes-R:van amendment, there has been 
a su,z~ion-yes, sir-that briefin1r eight committees on covert action 
missions is contrary to good security practice, but never has this 
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Agency under Admiral Turner's and my leadership suggested that it 
be exempt from accountability. Indeed, that would be the last thing 
that we want. 

Mr. DRINAN. To press my point, Mr. Carlucci, there are at least 
three or four judicial decisions that I know of where you people have 
been sustained ag-ainst a person requesting under the FOIA certain 
information. So, I do not see really where you have released anything 
that has damaged the Agency or has put something into public domain 
that should not be there. 

You are just saying, "Give us further secrecy so that we can assure 
our people in foreign lands that under no circumstances would it ever 
be possible to let it out because we are not even going to process the 
requests." 

Mr. CARLUCCI. No, sir. Once again, we have indicated that we would 
process a substantial number ol requests. I would estimate that our 
proposed amendment would only reduce our workload by about 15 to 
20percent. 

Frankly, sir, we have prevailed in more than three or four court 
cases. We have prevailed in something like 72. 

Mr. DRINAN. You have never lost, as a matter of fact. 
Mr. CARLUCCI. No, sir. 
Mr. ThuNAN. You had a big victory yesterday in the Snepp decision, 

awarding the Government book royalties. You can take all the money 
you are going to get and process the FOIA requests. [Laughter.] 

Mr. CARLUCCI. Father Drinan1 may I correct the record on that 
point f Two district jud~s, as I mdicated in my prepared statement, 
have recently ruled that mformation which we thmk should be classi
fied should be declassified under the Freedom of Information Act. This 
declassification, in ourJ"udgrnent, will be seriously damaging to exist
ing Agency sources an methods, and we intend to appeal the case. If 
we lose that case, this will have a chilling effect on our entire network 
of information, including our cooperating liaison services. This is a 
precise case where we are in difficulty as a result of the Freedom of 
Information Act. 

Mr. DR1NAN. One last question, Mr. Carlucci, before my time runs 
out. 

Would your logic mean that the FBI should also be exempt from 
theFIOA? 

Mr. CARLUCCI. Father Drinan. the FBl will have to speak for itself. 
Mr. DRINAN. I know they will speak for themselves, but I am just 

asking you. If the logic is that this is chilling to the informants, then 
it seems to me that the FBI could use the same argument, and if the 
Con~ bought it then the FOIA would not apply to the FBI either. 

Mr. CARLUCCI. I understand that the FBI does have a problem with 
the FOIA, but I am only qualified to speak to the CIA's situation. 

Mr. DRINAN. I thank you very much. 
Mr. Pimn:R. Thank you. · 
Mr. Erlenborn Y 
Mr. ERLENBORN. Thank you, Mr. Chairman. 
Mr. Carlucci, I want to thank you for your testimony but admit that 

the principal reason for the suggested le~slation that you give us
the one of public perception-is, I think, the weaker of your two 
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arguments. It would seem to me your argument about the final quality 
of the information which is released after very expensive, time
consuming administrative procedures is more convincing. 

It may be that you have chosen a route that would be more con
vincinp: to the ma1ority of this subcommittee-possibly. The reason 
I say that is this. I was interested to note on page 5 of your prepared 
testimony a statement that you did not read. It is this : "It is in this 
spirit that we supported the foreiwi intelligence provisions of the 
privacy of medical records bill considered by your committee." 

I do not know why you happened to skip that in your reading, but 
it recalled to mind another J>Ublic perception issue that was before this 
committee. We had the medical records privacy bill before the com
mittee; we had a parade of expert witnesses, one after another of whom 
answered the question, "Is the privacy of medical record information 
being abused on a widespread basis¥" by "No." I was convinced after 
all that testimony that we had no reason to enact legislation. 

But then we had a public pollster, Louis Harris, come before the 
committee, and he told us, in gaging public opinion, he found that 
the (>Ublic generally thou~ht medical records' privacy was bein2 
invaded; and so therefore thIS committee acted not to respond to reality 
but to the public perception. 

So, as I said, maybe you have chosen the most compelling argument 
for the majority of the committee-to react to public perception rather 
than to reality-but to ask us to pass legislation only because there is 
a misconception seems to me to be the weakest of vour arguments. 

Mr. CARLUCCI. Perhaps I did not make myself clear, Mr. Erlenborn. 
I was not referrinp: to public perception. I am referring to a very 
specific perception, that is, the.perception of people who provide clas
sified information to the Central Intelligence Agency. These are people 
who live, by and large, overseas. manv of them in dictatorial societies. 
Many of them put their lives or their liberty in jeopardy in cooperating 
with us. 

Let me create a little scenario for you. sir. Suppose you were a 
Cuban, knowing about the effectiveness of the Cuban DOI-the Cuban 
intelligence service-and you have some infonnation, let us say, on 
the Soviet bri~de in Cuba. Yon are wondering whether you should 
pass this to the CIA. You Q'O to the CIA and sav, "I am verv worried 
about this. I have seen FOIA requests all over the press. If this infor
mation ~ts out, clearly it is goin,r to be traced to me. Can vou ,rive me 
a guarantee that it won't be revealed W" We say, "Oh, yes. We will give 
you that guarantee because we have the two exemptions under the 
Freedom of Information Act. But we have to tell you, in all candor, 
that if there is an FOIA request on the information that you provide 
us, it will be reviewed, line for line, with an eye toward public release, 
and the burden of proof on not releasin~ it is goin11; to be with the CIA. 
Assuming we do not 'have any human error in this process, we will get 
home free there, unless we are sued. Then your case will go before one 
of 435 judges who are entitled to make· their own decision on the 
cJ assification." 

I ask you, sir, if you were that Cuban, would you cooperate with 
the Central Intelligence Agency 9 
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Mr. ERLENBORN. I think I would like to pursue this a little further. 
Are you telling me it is a misperception but it is not public, it is 
private 9 Some individuals who are potential sources 9 Or are you tell
mg me that their perception is correct-that you have to show this to 
so many judges and to so many people that it is likely to get out t 

It is either a misperce{>tion, pubhc or private, or it is a proper per
~e{>tion. I e.m really a httle confused now from your answer which 
It IS. 

Mr. CARLUCCI. The perception that we are "leaky as a sieve" is a 
misperception. We can protect the vast majority of information, and 
we try to convince people of that. 

Mr. ERLENBORN. That is what I understood you originally to say
that you wanted relief from a misperception. 

Mr. CARLUCCI. But as I indicated too, in our business perception is 
r<'ality. We have to deal with that J>erception. 

Second, I indicated that we do have further problems with the act 
which make it very difficult for us honestly to give those guarantees. 
We continue to give them; I think we are rhtht in giving them; but 
I have pointed out several areas where problems could arise. Fortu
nately, they have not arisen now, although I do not know how we are 
going to deal with these court cases. 

Furthermore, let me emphasize that when I say there are mis{>6r
ceptions, and people ask me to demonstrate damage done, it is eqmva
lent to asking us to demonstrate a negative. The universe is infinite 
with people who might cooperate with us were it not for the Freedom 
of Information Act. Usually they do not tell us. What I indicated in 
my testimony was that there were a number of people who told us. 
But how many people did not tell us, for every person who told us, is 
very difficult to judge. 

Mr. ERI..ENBORN. Another area I would like to explore is this. On 
page 14 of your testimony you ma.de reference to the courts where y:ou 
say, "The court has, in effect. second-~essed the professional jud~
ment of the Director of Centre.I Intelh~nce. We hope to reverse this 
outcome on appeal." This is on classification. 

You made a similar comment a moment ago that would indicate 
your understanding of the law that is contrary to mine. That is that 
the judge can review the classification of a document e.nd decide 
whether it has been classified properly or not. . 

As I recall, when we worked with this act, we clearly steered away 
from allowing the judge to become a classifier, but, rather, we gave 
the jud~ the authority to decide whether something ha.d been classi
fied within e.n area of classification authorized under the Executive 
order. We do not have any law, as I understand it, but rather an 
Executive order that establishes the claesifi.cation system. 

In other words, the judge was not to say, looking a.t this document, 
it might ha.rm the United States or it mip:ht not and therefore decide 
whether it should be classified. rather, the nature of the document 
itself-did it fall within tha.t class that could or could not be classi
fied 9 I do not recall the exact language of the act. but there was a real 
attempt, in which I think we were sucessful. in drafting the law, not 
to allow the judge just to be a second classifier but, ratlier, to ma.ke a 
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much broader· judgmenf·o.f:what·was allowed·within·.the Executive 
order; · 

I might ask the people on your sta.ff to confirm or correct·me. 
Mr. CARLUCCI. I think we do have a difference here. 
Mr. MAnRFEU>. That is quite correct. Our interpretation of the law 

is precisely as you articulated-that the le~slative history says quite 
clearly that the judge is to pay substantial deference to the Agency's 
submission in this area. However, the act does say that the court 
should conduct a de novo review. He should look at the matter afresh. 
It does not define it My further. It was a decision in the Circuit Court 
of Ap~ls for the District of Columbia, Ray and Shapp v. Turner, 
in which the court of appeals here extensively, in effect, chided the 
district court judges for not doina: their job sufficiently well. They 
said, in effect-do not rely on the Federal agencies. In fact, the con
curring opinion said, in eft'ect-the CIA is a bunch of liars a.nyway; 
don't trust them. 

On the heels of that paricular decision by the Court of Appeals for 
the District of Columbia., there has been some confusion. The courtB 
have increasingly looked at the documents in camera. as the act entitles 
them to do. Tlie a.ct does not dictate it should be done, but the courts, 
not knowing how to ha.ndle these, have looked at the documents. 

In the two cases that Mr. Carlucci cited, the judge looked at am~ 
of documents, gave us our claims as to most of the material in there, 
but picked out a few documents a.nd said, in effect-I just don't under
sta.nd what CIA ,is ~aying here. I don't understand why everv word 
needs to be withheld. 'The truth is, in fact, that the judge did not 
understand. 

It is a question that only someone who is expert in the arcane busi
ness of source protection can judge. 

While this particular paragraph would have disclosed the source, 
the judge understood that wherever the source's name was mentioned 
that should probably be withheld. But wherever there was other de
scriptive informa.tion about the source, it was not that obvious. So, the 
court said, in effect, that its not properly classified, and he ordered it 
to be released. This is the kind of concern we ha.ve with the judicial 
process. 

Mr. ERLENBORN. Let me again inquire on this. As I recall, the 
exemption for the cl~ified document-and I may be wron~ here in 
mv recollection-exempted the document, not just the specific words 
within the document. That is what you do for all material-to excise 
portions. But as I recall, the exemption was for those documents prop
erly classified under the system of classification established by the 
Executive order. 

Mr. MA YERFELD. Quite right. But the· act requires that segregable 
proportions which a.re not covered by any one of these exemptions, 
including the first exemption-the classification exemption-must be 
made a.vailable. 

Mr. ERLENBORN. And the judge was deciding that words and phrases 
were of tha.t nature¥ 

Mr. MAYERFELD, Quite ri,rht. 
Mr. ERLENBORN. I fear that you had a. iudge who did not under

sta.nd the English la.n,ruaa-e. Tha.t is certainly not the way this sub
committee understood the English language. 
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·. As 1 ~11, I think we la.bored long and ha.rd to dra.ft this in a. way 
the.t would not ·allow classification· without review to give a blanket 
exemption to anything the Agency or the FBI would want to keep 
under cover, and yet give you a workable system. I think we crafted 
that. Good luck on your appeal; I think you will win. 

Mr. MuunLD. Thank you. 
Mr. ERLENBORN. Thank you, Mr. Chairman. 
Mr. PREYER. 'fhank you, Mr. Erlenborn. 
Mr. Evans! 
Mr. Ev ANS. Thank you, Mr. Chairman. 
I believe that this past spring the testimony that you presented at 

that time to the House Intelligence Committee stated that you be
lieved there was less of a need today for public disclosure because there 
is now a mechanism for formal congressional oversight of the intelli
gence community • .And today earlier, as I understood you to say, you 
do not want to further limit congressional oversight in regard to the 
FOIA. 

Could I ask, then, what is the position of the CIA as far as congres
sional oversight of your Agency is concerned Y Are you wanting the 
oversight reduced in terms of numbers of committees or not in terms 
of numbers of conS!,'essional committees I 

Mr. CAJ1Luccr. Mr. Evans, I think your confusion on this point is 
understandable given the publicity that has been. attached to the ex
ecutive branch's position on the Hughes-Ryan amendment. That is a 
s~ific amendment that applies to what are called "special a.ctivi
ties"-covert a.ctions or operations-that is to say, secret operations 
that are designed to influence events in a foreign country. 

If the CIA is to engage in th~ activities, the law requires a Presi
dential finding, and it requires us to brief appropriate committees of 
Congress, including the House and Senate Foreign Rela.tions and 
Foreign Affairs Committees. 

That amendment has been interpreted to encompass eight commit
tees. It is our position that eight committees is too much. It is really 
the Congress decision on how to cut it down, but we think revealing 
special activities to up to 200 Members of Congress, in effect, no longer 
makes it a covert action. 

That only applies to e. very na.rrow portion of our activities. 
Mr. EVANS. And 7ou are only seeking that reduction of congres

sional committee mvolvement in regard to the Hughes-Ryan 
amendment I 

Mr. CABLuccx. To Hughes-Ryan a.lone. 
Mr. EVANS. I see. 
Mr. CARLuccr. It does not apply to an:r of our other activities where 

very rigorous oversight is exercised by both the select committees in 
the House and the Senate. Nor does it apply to our appropriations ac
tivities which are subject to the same review process as any other 
agency. 

Mr. Ev ANS, I see. I appreciate that clarification. 
Also, on page 25 of your statement of today, you noted that the 

requests cost approximately $900 ea.ch to proces.s; you collect an aver
age fee of approximately $2 per request. Have you sought a more real
istic fee in regard to the Freedom of Information Act administra.tion 
as you are carrying it out¥ 

. Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

56 

Mr. CARLUCCI. Of course, the law only allows us to charge for search 
and copying. It does not allow us to charge for the review process 
which,f articularly in an organization like the CIA, is the most com
plicate aspect of it. Furthermore, the law requires that when the re
quest is in the public interest there shall be no charges. Most of the 
requests to the CIA seem to fall in the category of public interest. Ou 
two occasions when we have challenged that, juclges ha.ve ruled against 
us. 

So, we do not feel that upping the fee would be a paiticula.rly helpful 
remedy in terms of the kinds of problems that we ha.ve laid out. 

Mr. EVANS. I see. 
Mr. CARLUCCI. Let me emphasize once aga.in that we rea.lly are not 

seeking a total reduction or a tot.al exemption from FOIA. All we a.re 
1eeking is an exemption for specified kinds of information relating to 
our sources and methods, our most sensitive information-from wliom 
you (l_Ot the information and how you got it, which has very little re
deeming public value. We are not seeking any kind of across-the-board 
cutback. 

Mr. EVANS. OK. 
You have stated that you receive somewhere in the average of about 

18 freedom of information, PA, and Executive order requests each 
da.y. What really would be the actual impact upon your workload here 
in terms of whether you were given adoitional exemptions from the 
Freedom of lnfol'IIllltion Act 9 

Mr. CABLUOOI. We estimate that the exemptions we have sug~ 
would cut down our workload by approximately 15 to 20 percent. 

Mr. EVANS. That would not seem to be a tremendous reduction. 
Mr. CARLUCCI. That is correct. And that is why I emphasized to 

Father Drina.n that we are not seeking sweeping exemptions from 
FOIA; we are seeking limited exemptions to protect our most sensitive 
information. 

Mr. EVANS. Thank you. 
Thank you, Mr. Cha.irman. 
Mr. PREYER. Thank you. 
Mr. Kostmayer¥ 
Mr. KOilTHAYER, Thank you. 
Mr. Carlucci, last April you testified before the House Intelli~nce 

Committee that as a. result of President Carter's Executive order on 
declassification that you were reouired to do a certain amount of work. 
I think you said-correct me if I am wrong-at that time that 52 
percent of the administrative·burden tha.t you had to undertake came 
as a. result of the Pl'f'.sident's Executive order a.nd of the Privacy Act 
itseH. Do you recaU that-¥ Is that correct 9 

Mr. CARLUCCI. In· terms of reouests, Priva.cv Act and Executive 
order requests do ,outnumber FOIA requests. In 1978. we had 1,608 
FOIA requests, 2,136 Privacy Act requests, and 428 Executive order 
requests. 

It is very difllcult for me to quantify the workload because we do not 
know how much workload is a.ssociated with anv one request. As I 
indicated, we have ha.cl one person working full time for more than a 
yea.r on one reouest. I think it would be virtually impossible to quantify 
the workload, but let me ask our experts. 
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Mr. OwENs. The Executive order provides us with about 6 percent 
of our workload. . 

Mr. KosTHAYER. And the Privacy Act¥ 
Mr. OWENs. 52 percent. 
Mr. KosTXAYER. So that makes 58 percent total 9 
Mr. OwENs. Yes. 
Mr. KOBTlCAYER. So, that leaves 42 percent as a result of FOIA. Is 

th~r~~UCCI. Yes, sir. · ·i· · · 

Mr. KoBTJ(AYER. Which does not seem to be as much as you indicated. 
We ought to recognize what we are dealing with here. Of the workload 
you indicated, only 42 percent is as a result of these problems you are 
having. Is that right f 

Mr. CARLUCCI. That is correct, in terms of FOIA strictly. But, of 
course, the Privacy Act and Executive order are companion pieces. 

Mr. KosTMAYER. Are you seeking amendments to those as well¥ 
Mr. CARLUCCI. No. I indicated that we would continue to be respon

sive to first-person requests. 
Mr. KosTMAYER, I just wanted to put that in perspective because 

I think it reduces that figure-it seems to me-rather substantially. 
Are you not putting your A~ncy in the position of both judge and 

jury when yo!l make t~ese ~~is1ons 9 ~f .the citizen feels aggri~ved and 
requests this mformat1on, 1s 1t not legitimate to say that this 1S a mat
ter which should go to the courts, to a third party, to an objective 
party, and that, after all, your Agency or any agency is not really in a 
position to make this kind of a judgment, that that is inherently a 
conflict of interest f That is really fundamental to our system. You 
are hardly going to be able to view it, I think, in an impartial, objective 
way. 

Mr. CARLUCCI. Certainly, Mr. Kostmayer, we try to view it in an 
impartial way, and I think the record will show that we have been 
responsive to requests. We have a backlog, as I have indicated. 

But, once agam, bear in mind that we are dealing with extremely 
sensitive issues here, and as Mr. Mayerfeld has indicated, an arcane 
art-if you will-of source protection. I, myself, have been astounded 
since I have been involved in the intelligence business these past 2 
years at how a sophisticated counterintelligence service can pinpoint a 
source from a seeming;ly innocuous piece of information. It is an 
extremely sophisticated business, and often lives are at stake. 

Hence, it is our judginent that we must prevail in terms of protectin~ 
our sources. Otherwise, an intelligence organization cannot function. 
Without the ability to protect its information, an intelligence organiza
tion miQ-ht as well not exist. 

Mr. KosTKAYER. But in a democracy, questions are going to arise, 
are they not 9 There are possibilities in which your Agency could be 
in the wrong. And who is to determine whether the citizen is right or 
the CIA is right¥ The CIA t 

Mr. CARLUCCI. We have no objection to judicial review of the validity 
of our classification. We have questions with a de novo judicial review. 
Also, as I indicated, we have vel'y ri,r<>rous congressional oversight, 
and our committees can look into the matter • 
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But getting back to the fundamental point of whether an intelli
gence organization is entitled to maintain its records secret, the 
Supreme Court addressed that in the S'Mpp decision. 

Mr. KosntAYER. I do not disagree with you, sir, by the way. I think 
that you are entitled to maintain them, and I think there are provisions 
to review documents in camera to determine the applicabilitv of the 
exemption. I am as appalled as you are at these recent publications 
that you have spoken about. It seems to me that there are provisions 
in the law which would protect your secrecy, and I think that needs 
to be protected. But that does not mean that you cannot go before a 
court. 

Mr. CARLUCCI, No. We have just cited two instances of court·deci
sions which, if upheld, will be extremely damaging to our intelligence 
operations. · 

Mr. KosTKAYER,In your judgment. 
Mr. CARLUCCI, In our judgment. 
Mr. KOBTJ,CAYER. Not in the judgment of the courts, though. 
Mr. CARLUCCI. Not in the judgment of the courts, no. 
Mr. KoSTXA YER, That is how we operate in this country. 
Mr. CARLUOCI, We have been charged, sir, with conducting an effec

tive int.elligen.ce operation, and part of that operation--
Mr. KosT.VAYER, That has to take second place to the constitutional 

protections which all of us have in this country. The CIA and every 
other Government agency is going to be subject to rigorous tests in the 
courts of the country. Sometimes those tests will be met by your 
Agency; on other occasions they will not. 

Mr. CARLUCCI, The courts are interpreting laws passed by the Con
,rress, and we are before you, sir. telling you the problems created by 
those laws in temis of the impediments that they will create for the 
effective functioning of the Central Intelligence Agency. · 

Mr. K08T.ICAYER. Even in response to that, apparently these problems 
have not been created, Apparently you have not 'been required to 
release large amoun,ts of information. It is rather rare, as you have 
indicated yourself. You almost always win these cases. 

Mr. CAJtLuCCI. Sir, I have indicated to you several danger areas, and 
I have indicated to you a very serious problem that has arisen from 
the courts, and I have stated as clearly as I know that the perception 
of the erosion of our ability to protect our sources and methods is a 
most serious problem in our intelligence organization today. 

Mr. K08TKAYER. But it is an incorrect perception, nevertheless. 
Mr. CARLUCCI, It is a substantially incorrect perception. It will be 

com~letely incorrect if we are able to deal with some of the problems 
that I have laid before you today. 

Mr. KosTXAYEll. But you thmk we should base this decision on an 
incorrect perception. 

Mr. CAm.u.ccr. I think that we have to base this decision on the 
reality in which we live. and the world of perceptions in the intelli
gence business is the world of reality. 

Mr. KosncAYER. I think what you are saying-and I disagree with 
you, of course-is that we oui?ht to base it on an incorrect perception 
and we ought to base it in tlie eyes of people who do not share our 
values or our feelings about these institutions. I do not think that is 
the way you ought to look at it, but I recognize that. 
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What you are saying, in short, is that in these cases where the Gov
ernment feels the court is wrong, you ought to be exempt from their 
ruling. 

Mr. CARLUCCI. No, sir. I have laid before you sorne problems which 
exist, and I have sug11:ested a solution which ls one of carefully crafted 
partial relief from the act; I have not sug~ted total exemption; I 
am not appealing specific court cases to the Congress; I am indicating 
t.o the Congress a series of problems that we have with the act which 
will, and are impeding the effectiveness of the Central Intelligence 
A~ncy. · 

Mr. KosTXA YER. Would the passage of your amendment make these 
decisions not subject to court ieview, or would they still be subject to 
rourt review Y 

Mr. CARLUCCI. These two particular decisions do involve sensitive 
sources in the foreign intelligence area. Therefore, I believe those files 
would have been exempted under the amendment, but let me defer to 
counsel on that. 

Mr. MAYERFELD. The question is whether we are seekinir with this 
proposed amendment exemption from judicial review. We are not. 
An:v item which we seek to withhold would still be subject to iudicial 
review. 

Mr. KosTMAYER. So, even if the amendment is passed, the court could 
overrule it. 

Mr. MAYERFELD. On a. specific item of information, absolutely. 
Mr. KOSTHAYF.R. Thank you, Mr. Carlucci. 
Thank you, Mr. Chairman. 
Mr. PREYER. Thank you. 
Mr. Weiss¥ 
Mr. WEI88. Thank you, Mr. Chairman. 
Mr. Carlucci, in response to a Question that was put to you b:v the 

chairman, vou gave what I thouj?ht was a very carefully ·considered 
response. The question was, does the administration sunport your 
proposed amendment Y As I recollect your answer, you said the 0MB 
had ch~cked vour testimon:v and told vou that the testimony was not 
in conflict wiih administration policy. Is that an accurate resiatement t 

Mr. CARLUCCI, I think the phrase was, "not inconsistent with the 
President's program," which has been a standard O:MB phrase for 
years, indicatinl? that lemslative proposals are acceptable. 

Mr. Wz1ee. All right. That. inferentie.llv, sue:srest;s that. in fa.ct, the 
administration mav very well be supportin~ this proposal. The ques
tion that I have-becau'se I have a recollection of having read some
time within the ~ourse of the JR.Rt 2 or 3 weeks a statement attributed 
to the Attorney General, Mr. Civiletti. who supposedly expressed his 
ooposit.ion to your proposal-is this: Has this leP.isla.tion, in fact, been 
the subiect of discussion between the CIA and the Attomev Genere.19 
Are you aware of anv position. privately or nublicly, taken by the 
Attorne:v General which, in fact, expresses lack of support for your 
amendment! 

Mr. CARJ,ucc1. Mv understa.ndin~ of the At.tornev Genera.l's p()Sition 
is that he has not vet me.de a decision on whether he will support or 
opMRe this amendment. 

We have made the amendment and mv te.c;timonv ave.Hable to the 
Department of Justice. We have met with them. They have asked a 
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number of quemions. They will have to speak for themselves. They 
have not indicated that tliey would be supportive of the a.mendmeni. 
All thev have said is that they have not reached a decision. 

Mr. WEISS. Have they, indeed, not expressed certain misgivings 
about the amendment 9 

Mr. CARLUOOI, They have raised a number of questions, but I do not 
think it would be appropriate for me to speak to the Department of 
Justice's position. 

Mr. WEISS. I just want to be sure that our records, in fact, a.re com
plete, at least to the extent of not letting it appear that, in fact, the 
administration has already signed off on this amendment, which, in 
fact, they ha.ve not. 

Mr. CARLUCCI. The administration has indicated that the amend
ment is consistent-tha.t the testimony is consistent with the Presi
dent's progr&Jl!, 

Mr. Wmss. But you do not suggest to this subcommittee that that 
means that the a.dministra.tion supports your a.mendment ¥ 

Mr. CABLUOOI. I think we a.re talking about a distinction without 
a di:ff erenoe. 

Mr. Wmss. I would be happy. though, if you gave me a yes or no 
a.nswer as to what vou a.re suggesting. 

Mr. CABLUOOI, The administration has indica.ted that this amend
ment-this testimony is consistent with the President's pro~. 

Mr. WBIBS. I thought tha.t your earlier formulation was that it was 
not inconsistent. · 

Mr. CARLUCCI. Or not inconsistent. Once aga.in, I think we are talk
in,r a.bout a distinction without a difference. 

Mr. Wmss. For one who lives by the word, a.s we do on this side of 
the table and you do on your side of the table, I would think that you 
would be concerned a.bout the semantic differences involved. 

Let me ask you about some substantive aspects of the existing law. 
Again, as prefaee, · mv understanding of your testimony was that 

the reason that the CIA believes it essential to have us a.dopt the 
amendment that you are suggesting is that the CIA is predominantly 
concerned about the disclosure of confidential sources and of confi
dential operations. Is that correct¥ I am talking about methods used 
by those sources· or by your agents in relation· to· those sources. 

Mr. CARLUOOI, We ii.re concerned about the difficulty of gathering in
formation, about the difficulty of creatinp: a relationship.of trust with 
p0tential sources who constantly indicate to us their lack of confidence 
in the CIA's abilitv to hold their information inviolate and frequently 
cite the Freedom of Information Act as a reason. · · 

Mr. WEISS. Tell me a.gs.in what specifically vour amendme~t will 
do. I thought that you hail responded to a number of the quest1one
that what vou were addressing was a verv narrow area prima..rily 
dealing with confidential sources and confidentie.l methods of opera
tion. 

Mr. CABLUOOI. That is correct. 
Mr. WEISS, That is <'.orrectt OK. Now, iR it not a fact that section 

ISIS2 (b) (7) ria-ht now aJ1ows investi~tor:v files to he withheld in those 
areas where it would disclose the identity of a confidential sonroe and 
confidential information from a confidential source¥ Does that not 
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really already provide you with exactly the kind of protection that 
you a.re seeking in this matter 9 

Mr. CARLUCCI, Let me ask Mr. Mayerfeld to answer that. 
Mr. WEISs. Mr. Mayerfeld¥ 
Mr. MAnRFELD. Mr. Weiss, the (7) exemption refers to law enforce

ment records, and the CIA is not a law enforcement agency; so, except 
in very rare circumstances that has no applicability to us at a.II. 

Mr. WEISS. Oh. So, you are not considered, for the purposes of that 
exemption, to be covered¥ That does not apply to the CIA 9 

Mr. MAYERFELD. It only &:(>plies in one very narrow area, and that is 
the area which-the legislative history of the act points out that there 
are certain administrative actions which fall within the meaning of law 
enforcement in that exemption, and that is specifically the invest~
tion of the suitability of employment applicants a.nd similar activities 
of that nature. 

The information that we seek to protect under our source protec
tion responsibility-what we usually invoke is the first exemption, 
which is classification, a.nd the third exemption, which is information 
otherwise protected from disclosure by statute. As_you know, the Na
tional Security Act gives the Director of Central Intelligence the re
sponsibility to protect intelligence sources. 

Mr. WEiss. There is a.nother exemption under (7) which says, 
"where investigative techniques and procedures might be disclosed." 
Are you saying that that exemption also does not apply to the CIA 9 

Mr. MAYERFELD. I am saying that-again, except in this very narrow 
area. of investigations dealing with the suitability of applica.nts and 
employees and so forth. But the genera.I answer to that is correct-it 
does not a.pply to us. 

Mr. WEISS. Suppose, in fact, those two subsections which I have 
cited, or the i.·oIA were amended to make it very clear that, in fact, 
those two provisions apply to the CIA. Would that satisfy the needs 
of the CIA¥ 

Mr. MAYERFEI.J>. No, Mr. Weiss, I do not think so. We, in effect, 
have already existing exemptions that will protect that kind of in
formation, which is the classification exemption a.nd our statutory 
exemption. 

Mr. WEISS. So, what you are saying is this. Let me see if I understand 
it. What you are saying is, even though the specific languaJre that I 
have quoted to you out of (7) does not itself apply to the CIA, pro
visions in clauses (1) and (3), in fact, encompass--even though they 
!DRY not spell out specifically-the very exemptions that are included 
m (7) so that the CIA would receive the benefit of (7) through (1) 
and (3) ¥ 

Mr. MAYERFELD. Essentially that is correct. There are a couple of 
distinctions there, but essentiallv that is right. 

Mr. WEISS. OK. But if that is true, I am now confused, and I will 
,zet back to the basic question which I apparently misaddressed 
through (7). If you already have the protection under (1) and (3), 
what more are you gain$? to gain by what you are asking for in this 
amendment if, in fact, what you are seeking to protect is confidential 
sources and operations and procedures 9 
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Mr. CARLUCCI. When we deal with a potential source, particularly 
when it is in a denied area, Congressman Weiss, they are very insistent 
on the protection of their information. The same thing applies to co
operating liaison services. Generally, the intelligence technique is to 
assure them that the information will be very closely held on a need
to-know basis- it will not ,ret outside of CIA. In fact, most of them 
insist that it not get outside of CIA. 

In order to give them that assurance, we would like to have the 
operational files exempted from the search and disclosure process. As 
I indicated earlier, when we have to say to them, "Well, we will put 
your information in a decentralized file, and we will give it protection, 
but you should understand that should an FOIA request come in we 
will' have to review it line for line for possible declassification, and 
if we then turn down the FOIA request we are subject to litigation, 
and the judge can conduct a de novo review," that is hardly reassuring 
to somebody whose life or liberty may be at stake. 

I am sa..ving to the subcommittee lhat, under this exemption, we 
give out very -little information of public significance. If that is the 
case, what conceivable obiection could there be to grantin~ us an 
amendment saving, "You don't have to search these fliest" If" we had 
such an amendment, we would be able to eive a cate~rical assurance 
to our cooperating sources, and that would change the harmful per
ception that exists today. 

Mr. Wuss. Then, again, i:f I understand you correctly. i:f you had 
that oower, then the response that :vou would have had to ,dve to 
Mr. Kostmayer's question is that, indeed, that decision would not be 
subiect to judicial review. Is th11.t not ri~ht 9 

Mr. CARLUCCI. I think what Mr. Mayer:feld was saying was that even 
when we deny records we can be challenged in the court under any 
circumRtances. includinp: our amendment. 

Mr. w ... .rss. The refusal to undertake the search itself could be chal
lenired-is that right f 

Mr. MAYF..RFELD, No. it is not, as I envisal!e it. The act itsP-1:f would 
provide that certain files, if they are properly desi~ated by the Direc
tor of Central Intelligence, would be immune from the process of 
search. 

Mr. WmRS. So that. in fact, there would no longer be judicial 
review-is that not ri1?ht I 

Mr. MAYJl'.RJ'ELD. Of a disputed item of information, there would 
continnA to be. 

Mr. WEISS. Again, maybe I am mistaking it. I understood Mr. Kost
mayer to ask vou if. in fact, the amendment that you are proposing 
were adopted by the ConJ1T0SS. would then obviate anv judicial review. 
And vour response, as I recall it, was that, no, it would not obviate 
judicial review. 

As I understand Mr. Carlucci the proposed amendment. in fact, 
would provide a total exemption from evPn searchinl? the filps to see 
whether the reque.c;ted information is thPre becanAA it wonld fall within 
a totally exempted area. Now vou are tP.llinP.' me that in those instances, 
in fact. you wo11M make the blanket decision ,riven to vou under the 
authorization of the amenilment yon are R111?J?0St,in,!?. You would not 
have to search that, and nobody could challenge that decision because 
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the statute said you would not have to search, and there is no argu
ment ~ssible. Is that not right f 

Mr. MAYERFELD, The court would still have the right to check the 
\'eracity of our claims-"Is this particular document responsive to this 
request, indeed, in such a file desil?Jlated W Was this file properly so 
designated 9" That is subject to judicial inquiry. 

If the court, however, determines that the file in which this docu
ment was contained has been properly designated by the Director of 
Centra1 Intelligence, and indeed this is where the document resides, 
yes, you are correct-that closes the judicial review. 

Mr. WE1ss. OK. 
Now, let me turn to another area. Mr. Carlucci, you said that your 

amendment would not apply to completed intelligence efforts. Is that 
rightf 

Mr. CARLUCCI. That is correct, sir. 
Mr. WEISS. OK. Just to begin, I have tried to find in the proposed 

amendment that has been given to us the language which, in fact, pro
vides that distinction as between ongoing investigations and completed 
intelligence efforts. Can you indicate what language provides for the 
distinction W · . 

Mr. CARLUCCI. It -is there by omission. Those things that are not 
covered in the proposed amendment would be subject to the ItOIA 
process, and our proposed amendment is drafted to include only sensi
tive sources and methods. 

Mr. WEISS. Let me see if we can do it together, because I want to 
he sure that, in fact, I understand what you are suggesting. Starting 
at line 9 on pafi 11 it says, "In the interests of the security • • • 
the Agency sha 1 he exempted from the provisions of any law which 
require the publication or disclosure of the organization, functions, 
names, official titles, salaries, or number of personnel employed by 
the Agency. In furtherance of the responsibility of the Director of 
Central Intelligence to protect intelligence sources and methods • • • ," 
and then it goes on to say that you are going to say that you are 
also jOing to be, "exempted from the provisions of a.ny law which 
reqmre the publication or disclosure, or the search or review in con
nection therewith, if such files have been specificallv designated by 
the Director of Central Intelligence to be concerned with : The de
sign, function, deployment, exploitation," et cetera, "st>ecial activities 
and foreign intell~nce or counterintelli~nce operations; investiga
tions conducted to determine the suitability of ;J;>Otential foreign in
telligence or counterintell~nce rources; intell1~ence and security 
liaison arran~ments or information exchanges with foreign govern
ments or their intelligence or security services;" and so on. 

Suppose you had a request about a case, as you did in some 1>rior 
cases which became the subject of some dispute and publicity, dealing, 
for example, with the investigation of operational support for re· 
cruitment-Project Resistance, for example-when you had completed 
that entire body of work-that report included methods of int.elhgence 
,rathering or counterintelligence gathering, would those be eligible 
·for disclosure f 

Mr. CARLUCCI. I am not sure of the project that you are talking 
about. What we would be referring to m this amendment would be 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

64 

foreign intelligence operations where we have cooperating sources and 
methods who would be providing us with information in confidence. 
There is nothing in the amendment which you read which :pertains to 
the finished intelligence product, that is to say, an analysis of Ira.n, 
Afghanistan, or India. That would not fall within the category of this 
amendment. Fra.nkly, I am not familiar with the project that you 
mentioned. 

Mr. WEISS, I have a number of files which contain materials which 
were the subject of a series of intelligence reports and studies and in
quiries undertaken by the CIA, most of which were ultimately dis
dosed on the basis ofFOIA reports without the necessity of having to 
go to court. That is, they were initially refused, and then on the basis 
of your own internal review processes the determination was made 
that, in fact, thev could be disclosed. The specific one that I was talking 
about was the CIA documents on Project Resistance and Merrimack, 
1966, 1975-1.987 pages. The documents in this file contain a number 
of discrepancies from or additions to the account of the report of the 
projects m the Rockefeller and Church reports. These relate to the use 
of informants in a project known as Resistance. These relate to the 
scope of resistance, the use of Army counterintelligence information in 
"Resistance" reports, the proposed expansion of Merrimack in 1968, 
et cetera.. OK¥ 

Question: Would the work file-the completed work-of that Proj
ect Resistance and Merrimack study-could that be disclosed after 
the study had been completed¥ 

Mr. CARLUCCI, If I understand the project that you were talking 
about, it was initially released by the Rockefeller Commission, and ap· 
parently subsequent FOIA requests developed additional information. 

Mr. WEISS. Discrepancies, et cetera-right-and additions. 
Mr. CARLUCCI, Anyone writin.J? in with a first-person request, under 

our proposed amendment, would have that request answered to the 
de,rree that the ma.terial could be decl~ified. 

Mr. Wi:rss. OK. But suppose, in fact, we were not asking a. first
person request. Suppose the New York Times, deciding that it had 
,rotten word of this Profoct · Resistance in Merrimack and knew that 
that effort had been completed, and it wanted to get the total file, could 
the New York Times, on the basis of an FOIA request. get that infor
mation from the CIA if vour amendment were adopted¥ 

Mr. CARLUCCI. There· is, of course, nothin~ that would prevent us 
from releasing information under the amendment. 

Mr. WEISS. Under the proposed amendment would you be obliged, 
or could you, in faet, refuse to release it 9 · 

Mr. CARr,ucm. We are dealing in hvpotheticals, but this would de
pend on whether it was put into the file designated under the amend
ment you read. That is to SRV, if those files were desi,zn11,ted sensitive 
files pertainin,r to foreign intelli~nce or counterintelligence collec
tion, so to speak, then they would not be subject to the search and dis
closure process. 

I 11m not certain. from t.he desrl'iption that you give, thn.t those files 
would come 1mder th11.t <'RteP.ory. But. if I mav, let me amplifv oil that 
because th~ hmorical files thRt we are t11.Jking 11,bont .. of coni-se, came 
out in a different era-an era before we had the Intelligence Oversight 
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Board, before we had the very rigorous congressional oversight that 
we have now, I would have no doubt that any such operation would 
become immediately known to both the select committees and to the 
Intelligence Oversight Board; and, indeed, we have had cases where 
the Congress might determine, under Senate Resolution 400, so to 
speak, that information should be made public. But there is a proces; 
that is available under the oversi~ht mechanism. 

Mr. WEiss. But that is ditrerent. Now we are talking about congres
sional oversight, and hopefully congressional oversight will always 
be strong and vigorous. But that was the assumption, or the expecta
tion, in those years when, in fact, the CIA was unhappily ,roing oft' in 
directions which it ultimately decided were the wrong directions-
never mind the country decidmg they were in the wrong directions. 

The purpose of the FOIA-at least as I understood it-is to pro
vide citizen safeguards in addition to congressional safeguards. But 
what you are sayin,z now-as I unde.rstand it-is, "well, we have a 
sort of fail-safe mechanism because, even if FOIA would not allow 
you to get that information, congressional oversight itself is strong 
enough to fill the gap." 

I asked the question because I did not-and I still do not at this 
point-clearly understand exactlv what is intended by: the amendment 
that you off'er. I gather that, really, it has much broader ramifications 
than'just what you have described; and I am not suggesting that you 
are intentionalJy misleadin,r this subcommittee. What I am suggesting 
is that the ramifications of the exemption that are built in the amend
ment really require a ~t deal of thought. 

The questions that I asked-and I think that probably we could ask 
many others along those lines-indicate that this is really a very com
plex area. 

For example, I had thought that there was, in fact, a dual test, 
. that is, that an applicant was entitled to receive that information 

either if it was an individual seekin,r information about that individ
ual's own involvement or, even if it was not an individual, if the 
matter did not fit within the four cate,rories that you outlined. But as 
I listened to your resPonse, the impression that I ,iot was that it would 
still have to be an individual seeking the information and, in addition, 
it would have to be outside those four exemptions. Maybe you can 
clarify that for us. 

Mr. CARLUCCI. No; that is not correct, Mr. Weiss. An individual seek
in~ information on his own file would undergo the FOIA review and 
disclosure process, even if that file were in one of these categories. 
I said that I was not able, from the information you had given me, to 
jud~e whether that particular file would be placed in one of the cate
l(Ories under the amendment. If it were, I indicated that it would not 
be subject to the disclosure process in toto, but we would still continue 
to respond to first-person requests. 

Mr. WEISS, Suppose you had the kind of situation that developed 
with the mind-hendin~ experiments with drup:s, and that study or 
that etrort had been completed, and, a~in, it was not just an individ
ual or a family member of that individual who sou,rht information on 
efforts or personal involvement. but, Ii.gain, the New York Times 
decided that it would like the entire files on it. After your amendment 
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was adopted, would that · study be available 9, Could anyone '\tho 
sou~ht that get it 9 . · 

Mr. CARLUOOI. First of all, let me say, Mr. Weiss, that no such 
experimentation will take place as long as Admiral Turner and I are 
in that Agency, so we are dealing very much with a hypothetical 
here. 

Mr. WEISS. You know, Mr. Carlucci, on that point, the gentlemen 
who preceded you, when they took those positions and when they 
held those positions, were thought to be every bit as high minded, 
and noble, and patriotic American citizens as you are, and yet all 
kinds of terrible things happened during their directorships, and I 
think the reason for our concerns-the reason for FOIA-is that, 
without questioning your motivation or your American citizenship 
and commitment, terrible things can happen, and that is why we need 
the protections of the law. 

Thank you, Mr. Chairman, I think you have been more than 
generous. 

Mr. PREYER. Do vou wish to resT>Ond 9 
Mr. CARtuccr. I JUst want to indicate that, once again, we 11,re talking 

about problems that existed in an era long before the kind of over
sil!'ht mechanisms that we have today were in place. 

Mr. PREYER. I have just a couple of questions. 
You mentioned t.hat the Freedom of Information Act is a focal 

point of the allegation that the CIA cannot keep a secret, and you also 
mentioned other problems in that connection in creatin~ this sort of 
"mood" or aura that you cannot keep secret these leaks and these 
published books and magazine articles by former agents. Is there any 
way in which you can measure the impact of the Freedom of Informa
tion Act on the creation of that mood¥ Why is it the focal point rather 
than these books, articles, or leakR ¥ Is it possible the Freedom of 
Information Act is a victim of the other! 

Mr. CABLUOCI. They are all serious problems, and, as I indicated in 
my testimony, we are trying to deal with them. The Snepp decision 
yesterday will be helpful in th11.t connection. We have taken a series 
of steps, whic~ I would be glad to submit for the record, to tighten 
up on our own mternal security procedures. 

Mr. PREYER. Without objection, they will be included in the record 
at this point. 

[The material had not been received at the time of printing.] 
Mr. CARLuoo1. I cannot measure in objective terms, but I can tell you 

in subjective terms that, as a result of looking at reports from posts 
aJl over the world, as a result of travel, as a result of my own contact 
with other liaison services, the Freedom of Information Act has be
come the· focal point. It has become the svmbol-nerhaps unfairly
but it really has taken on a larger-than-life role. Perh11.ps that is be
cause it is under consideration in some other countries-I do not really 
know why. Perhaps it is because there are so many articles that come 
out that are labeled. "Freedom of Information Act," that people 
around the world think that anybody in this country, or· any other 
country for that matter, can obtain whatever information they want, 
willy-nilly, under 'the Freedom of Information Act. But that percep
tion is a fact. 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

67 

Mr. PREYER. I think that is simply a misperception that all you have 
to do is fll& a request and it is immediately revealed. · 

You cited in your testimony the corporate officer-I think you said 
he had been a former Cabinet member here-- · 

Mr. CARLUCCI. yes, sir-aver, reseected one. 
Mr. Pun:a. He said something hke, "I would not cooperate with 

you as long as the Freedom of Information Act exists." You would 
think that a man like that would understand, if it was put to him, that 
the Executive order provides that confidential information from for
eign governments or which would reveal foreign intelligence sources 
is of a classifiable nature and thus is exempt under the Freedom of 
Information Act first exemption. At the present time under that Exec
utive order, "foreign government information may remain c1assified 
virtually in perpetuity." Why is that not a solid argument to use with 
an intelligent man like a corporate executive that this is not goin_g to 
be revealed¥ Is your point the fact that that is subject to judicial 
review 9 Is that where that argument breaks down as being a good argu-. 
ment to destroy this perception¥ 

Mr. CARLUCCI. Let me say that I did try to convince mv interlocutor 
that we could protect information, but he was not to be convinced. 
And my point in citin~ that is to indicate that it is difficult to convince 
as sonhisticated an individual as this one-and he is a very sophisti
cated individual-so it is virtually impossible to convince a relatively 
unsoJ)histica.ted person in another countrv whose Jife might be at stake. 

Judicial review is a problem, yes. I indicated four areas that we 
thou~ht were problems for us. One is the possibility of human.error, 
which I recognize you cannot do a lot about. But it is a peculiar prob
lem in the Central Intelligence Agencv where we are so decentralized 
and operate on a need-to-know basis that really only one individual
the man with the substantive knowled~n make the decision. 

I indicated that the problem of misleadinj? the public throu~h par
tial releases-the Tom Dooley case-is a real one. I also indicated the 
counterintelligence problem, that is, the mosaic problem. We do not 
know what the requester actua.llv holds, and~ indeed, forei~ intelli
gence services would be verv foolish if thev were not ave.Hing them
selves of the Freedom of Information Act.· The most innocuous piece 
of information can sometimes be the final piece to the puzzle. 

So, thoee, coupled with iudicial review, do give rise to concern. 
Let me emnhasi~in,r back to the J>Oint that was made on the 

Democratic side of the bench-that by judicial review I mean de novo 
review of the classifice.tion; I am not talking about total exemption 
from jndicial review. · 

Mr. PREYER. Let me ask this. I ,mess this is the real thrust of what 
we are working towRrd here. Is there not somethin$? short of total 
exemption from the Freedom of Information Act that would satisfy 
your problem with the perception of forei,ni a~nts 9 For example, a 
more limited pro1)08lll 1mrh &R thiR one in section 222 of the new pro
posed chartel'-Senate bill 2284. This provision says, under "Coopera
tive Arre.n~ments" : 

Notwlthstandln,r the provisions of this title, no airencv, Federal officer or em
ployee may be required In connection with any proceeding under section 221 to 
dlleloae to a court Information concernfng.any cooperative or Ualson relationship 
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that any apncy of the U.S. Govemment may have with any foreign government 
c'Omponent thereof: Provided, That the Director of National IntelU,ence has 
determined that such disclosure would jeopardize such relationship. 

Would this not satisfy their perception ¥ 
Mr. CARLUCCI. That relat.es to certain processes under the act for the 

collection of intelligence on Americans under certain safeguards. The 
problem arises witli regard to cooperating with a liaison service who 
would be unwilling to give us information if that information is sub
ject to release to a court. Hence that particular provision wa.s written 
into the charter proposal. 

Frankly, Mr. Chairman, I think we have made a limited proposal. 
We are far short of asking for total exemption from the act. I indicated 
that our workload would only be lightened by some 15 to 20 percent by 
our proposal. All we are asking for is protection from the search and 
revelation of ways in which we collect information and from whom. 
The vast majority of material in the CIA is finished intelligence or 
first-person requests, and that would continue to be subject to the 
Freedom of Information Act process. 

So, we think now we have our request down to the absolute minimum. 
Mr. PREYER. Are there any burning questions that any of the rest of 

you have I I think we will need to recess shortly. 
I think this has indicated that this is a very complex subject, and 

I am glad we have begun the dialog on it. I think, as we all think 
about it, if we come up with some thoughts on it, we will want to go 
into it further. 

Mr. KostmayerY 
Mr. K08TJ(A YER. I have one brief question. 
Mr. Carlucci, the Executive order-the FOIA provides an exemp

tion for information treated as cJassified under the Executive order. 
Classification standards are contained in the new Executive order. If 
there was a need for ~ter secrecy in the CIA for certain categories 
of information, should they not be included in the Executive order, or, 
indeed, are they f 

Mr. CARLucc1. The problem, Mr. Kostmayer, is not classification 
standards. The problem is the review and release process for certain 
highly sensitive files, and changing the classification standards would 
not deal with that problem. 

Mr. KosTKAYER. But the amendment ¢ves to the Director the dis
cretion to categorize or to classify this information. It is then, by that. 
definition, by virtue of the fact that it has been so classified, that you 
are able to withhold it. So, it is indeed a matter of classification rather 
than review, is it not f 

Mr. CARLUCCI, We are not really talking about a classification in the 
security sense. We are talking about desi~ating certain files as sensi
tive files in terms of the amendment, and those files would then not 
be subject to the FOIA process unless-to get back to Congressman 
Weiss' point-the:v were subject to first-person requests. 

Let me say, with regard to the designation of these files, I would be 
more than willing to indicate· to our oversight committees which 
files-which general categorical files-we have exempted consistent 
with this amendment. 

I would emphasize the point that I made to Father Drinan; that we 
are not seeking any exemption from oversight. All we are seeking-
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very sincerely here-is to be able to give to our cooperating sources 
the reassuranees necessary to allow us to conduct our mission effectively. 

Mr. KosncA YER. Did you request when the Executive order was 
being drawn up that this be included 9 

Mr. CARLUCCI. I was not in the Agency at the time, but it is my 
understanding that we cannot .deal with this problem through the 
Executive order because the problem was created by the 1971> amend
ments to the Freedom of Information Act. 

Mr. KosTMAYER, If there is a situation in which the Director has 
categorized or classified information, it is my understanding then that 
the court can only go so far as mnking a decision or judgment atJ to 
whether or not he has acted properly in so defining it. Once they have 
determined that the Director has1 indeed, properly in that categoriza
tion or classification-that they have made an affirmative judgment 
that he has acted properly-that is the end of the line as far as the 
judicial review process is concerned. Is that right¥ 

Mr. CARLUCCI, That is right. 
Mr. KoBTHAYER, And; of course, if the court determines that he has 

acted improperly, they would have the right to order that that infor
mation be disclosed. 

If, indeed, they do determine that he has acted properly, the de novo 
review procedure seems to me to be difficult to apply without the court 
learning of the substance of the information that has been classified. 
Is that right or wrong 9 And how is that done¥ 

Mr. CARLUCCI. Review for the validity of the classification would 
not necessarily require an exhaustive study of the information. But 
wt> would certainly be willing to provide the information for an in 
camera review. 

But let me just say here, Mr. Kostmayer, that to understand the 
complexities of the release issue that a judge would be dealing with, 
he would, in effect, have to understand our entire operations in a coun
try; he would have to understand the method of operating and the effec
tiveness of the counterintelligence service of that country; he would 
have to understand the movements of a particular agent; he would 
have to u~derstand how all of the reports submj.tted by that agent 
would be pieced together. 

Mr. KosTMAYER. In determining whether or not the Director had 
cl~ified the information correctly 9 

Mr. CARLUCCI. In determining whether or not the information should 
be relea.c,ed without doing damage to the sources and methods--yes, sir. 
It is a very complicated process. 

Mr. KosTMAYER, What if the judge determines that the Director has 
acted properly in classifying this information and therefore it cannot 
be disclosed, but he determmes in his review that the laws have been 
broken by the Agency W What is he to do then 9 

Mr. CARLUCCI, Certainly if he determines that we have broken the 
law in any way, he can take remedial action. I assume he can issue 
an injunction. I would defer to counsel on this. 

Mr. MA YERFELD. I do not think that issue has ever been decided. 
Your question is, i:f an item or document is properly withheld under 
the exemption, does the court then have the authority to release that 
in:forma.t1on because he has determined that the action described--
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Mr. KosnuYER. I am not asking if the court has the authority to 
do that; I am asking what is the court to do¥ 

Mr. CARLUCCI, In other words, if the document reveals that the CIA 
has done something illegal¥ 

Mr. Ko8TXAYER, Right. 
Mr. CARLUCCI, Certainly if it revealed that we were doing anything 

illegal in the procees of pulling together that information, that il
legality would be revealed either to our Inspector General, our Gen
eral Counsel, the lntellifl6nce Oversight Board, or one of our parent 
committees on the Hill. Certainly if it came to my attention, I would 
be required--

Mr. KosTXAYER. Surely-if it came to the attention of the commit
tees on the Hill. 

Mr. CARLUCCI, N o--if it came to my attention or if it came to the 
attention of the vast m&jority of employees in the Agency, I am con
vinced that it would be revealed. 

Mr. K08Tll[AnR. With all due respect, Mr. C&rlucci, the record of 
the Central Intelligence Agency leaves a gre1,1,t dea.l to be desired in 
terms of upholding the law. 

What if the committees here in the Congress did not become aware 
of it--and there is no reason to think thot they should necessarily¥ 
They could, of course, but what if there were an instance in which they 
did not become awn.re of it¥ 

Mr. CARLUCCI. Mr. Kostmayer, you are posing hypothetical upon 
hypothetical based on an assumption that nobody in the CIA is an 
honorable person, and. I frankly c&nnot accept that. 

Mr. KOSTJ1AYER. I am not suggesting that, and you are basing part 
of your testimony on assertions which you acknowledge are not V&lid, 
so I do not think you are in a position to criticize my hypothesis. 

But, in any event, whet would a judge do if he were prohibited under 
the law from disclosing the information or from ordering the disclo
sure of it. but he discovers in his de novo review that the Agency has 
violated the law¥ 

Mr. CARI,,uoo1. I think he could go to the Intelligence Oversight 
Board. I defer to counsel. 

Mr. K()8Tll[AYER. And disclose it¥ 
Mr. CARLUCCI. Yes, sir. 
Mr. MAYERFELD. To the Intellige!lce Ov~rsight Board-yes, sir, 
Mr. KOSTKA.YER. So he could disclose 1t, then, to the Intelhgence 

Ovel'Bight Board f 
Mr. CARLUCCI. Yes. 
Mr. K08TJCAYER, They are not subject to the law in this sense-that 

thev could have this information revealed to them¥ · 
Mr. CARLUCCI, They can have any information in the Agency dis-

closed to them, and there is no breach of the law. 
Mr. KosnCA YER. Thank you. 
Thank you, Mr. Chairman. 
Mr. !>REYER. Mr. Weisst 
Mr. Wmss. Mr. Chairman, I have one question, if I m&y. · 
We have a copy of Senate testimony ¢ven by Deputy Adm~istrator 

Blake in September of 1977, a11d at that time-as cliairm&n of the 
CIA's Agency Informati~n :Review Committee, and the one responsible 
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for the implementation of FOIA in the Agency, he was proud to 
comment about FOIA: 

My colleagues have worked very hard during these past 30 months to make the 
act work according to the letter and spirit. We have been able to make the neces· 
sary adjustments. I am pleased to report that, ln fact, I think the Agency · ls 
better off for lt. 

That was before a Senate committee on September 16, 1977. 
What has happened in the last 2 yearsW Were you not aware of the 

perception problem then W 
Mr. CARLUCCI, Let me just say that I disagree with that statement 

by Mr. Blake, and I cannot really speak for him, but I would suggest 
that the subcommittee have another conversation with him because 
that is not the view that he reflected to me most recently. 

In any event, I have laid out the situation as I perceive it, and I am 
an authorized spokesman for the Agency. 

Mr. WEISS. Two years from now someone else will be sitting there 
saying that they disagree with Mr. Carlucci's statement on February 
20, 1980. 

Mr. CARLUCCI. That is their prerogative. 
Mr. WEISS. That is right. 
Thank you, Mr. Chairman. 
Mr. PREYER. Thank you. 
We appreciate your being here, Mr. Carlucci. You have certainly 

pointed up the problems thatlou have when you come in conflict with 
notions of an open society an informed participation by the citizenry 
on·the one hana-the need for an effective intelligence service on the 
other hand. And I hope working out the answer tt> that is not beyond 
the wit of hum&nkind. We certainly will look :forward to trying to 
resolve this problem. 

Thank you very much for being here. 
The subcommittee will stand adjourned. We will anticipate :further 

dialog on this subject. 
[Whereupon, at 4 :20 p.m., the subcommittee adjourned, to reconvene 

subject to the call of the Chair.] 

. Approved For Release 2011/09/26: CIA-RDP04M01816~000100320002-3 

-----------------------------------·---·---- .,.,.,,,,,,-,,,. 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

THE FREEDOM OF INFORMATION ACT: CENTRAL 
INTELLIGENCE AGENCY EXEMPTIONS 

THVBSDAY, ll.A.Y 29, 1980 

HOUSE OP REPRDIENTATIVES, 
GOVERNMENT INFORHATION 

AND INDMDUAL RIGHTS SUBCOHHl'ITEE 
oP THB CoHHITl'EE ON GoVERNHENT 0PERAT10NS, 

W(18hington, D.O. 
The subcommittee met, P.Ursuant to notice, at 10 a.m., in room 2247, 

Rayburn House Office Building, Hon. Richardson Preyer ( chairman 
of the subcommittee) presiding. 

Present: Representatives Richardson Preyer, Robert F. Drinan, 
David W. Evans, Ted Weiss, M. Caldwell Butler, and John N. 
Erlenbom. 

Also present: Timothy H. Ingram, staff director; Timothy Hut
chens, professional staff member; ~uphon Metzger, clerk; and Thomas 
G. Morr, minority professional staff, Committee on Government 
Operations. 

Mr. PREYER. The subcommittee will come to order. I apologize for 
being late because of the caucus on the floor. 

I appreciate your being here today. 
We continue hearings today on the effect of the Freedom of Infor

mation Act on access to intelligence information, particularly at the 
Central Intelligence Agency. 

Before us this morning are two principal bills, H.R. 7055 and H.R. 
701>6. H.R. 7055, which I have introduced, addresses a problem that the 
CIA says it has with sources who perceive the Freedom of Informa
tion Act as a reason why the CIA does not always keep its secrets. 

On February 20 when we last h~ld hearings on the effect of the 
Freedom of Information Act on the CIA, Mr. Carlucci, the Agency's 
Deputy Director, told us that the law protects vital intelligence infor
mation, hut he outlined concerns about its administrative burden and 
impact on intelligence sources. We acknowledged that leaks, espionage, 
and revelations by former Agency employees are also responsible for 
the perception that the CIA cannot guarantee the confidentiality of its 
!IOUrce8, 

In order to see whether there is a need to modify the access provi
sions we have invited representatives of public interest groups as well 
as historians and a representa.tive of journalists to testify and answer 
questions today about whether the CIA should be further exempted 
from provisions of the Freedom of Information Act. 

H.R. 7056, the second bill under consideration today,~ farther 
than mine. The CIA and the Justice Department requested it and I 

(73) 

App~oved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26 : CIA-RDP04M01816R000100320002-3 

74 

introduced it on their behalf in order to bring it before the 
subcommittee. 

The second bill's main provision would eliminate judicial review of 
decisions, not just by the CIA but also by the FBI, on whether to dis
close certain intelligence and counterintelligence information. 

Other provisions of the bill are also sweeping. To hear about their 
potential impact I would first like to call upon Mr. Morton Halperin, 
director of the Center for National Security Studies; and Mr. Mark 
Lynch, counsel for the ACLU-American Civil Liberties Union
project on national security. 

It is a pleasure to have you gentlemen with us today. Your state
ments will be made a part of the record. You may proceed in any way 
you see fit. I call on Mr. Halperin first. 

STATEDlff OF KOB.TOB ll. HALPEBill, DIRECTOR, CEBTER FOR 
l.fATIOll'AL SECURITY STUDIES 

Mr. HALPERIN, Thank you, Mr. Chairman. We appreciate very 
much the fact that you are holding these hearings and your invitation 
to us to attend. 

We have prepared a rather lengthy analysis of the CIA ar1,?Uments 
for an amendment. They are attached to our statement and I would 
Jike to ask that they be made a part of the record with the statement. 

Mr. PREYER. Without objection. so ordered. 
Mr. HALPERIN. I should note that in the appendix to that reP91'.f; is 

a letter addressed to you and to the chariman of the other committees 
with oversieht responsibility for the Freedom of Information Act 
from 15 individuals and national organizations arguing aizainst any 
amendment to the Freedom of Information Act for the CIA. That is 
with the report and I would also like to ask that that be made a part 
of the record. 

Mr. PREYER. Without objection, that will be made a part of the rec
ord as well. 

Mr. HALPERIN. I would like to do two things briefly this morning. 
The first is to summarize the conclusions that we have reached in look
ing with care at the arguments that the CIA has put forward for their 
amendments. The second is to descriQe to you briefly the way in which 
we use the act and the reason why we would obiect to n.n:v substantial 
amendment, particularly any amendment that aff'ected judicial review 
of CIA decisions. 

We believe the record shows that the CIA and the intellieence com
munity in ~neral have amnle authority to protect c1assified infor
mation and to protect intelligence sources and methods. Indeed, it 
remains the case as.it was when you previouslv held hearings that not 
a sin,,;Je sentence has been released to the Public under court order in 
drcumstances where the CIA has argued that the release would injure 
the national securitv. 

The problem. ns the CIA admits, is a nroblem of perception or mis
perception on the part of fore.i,m intelligence av.encies · and forei~ 
intellimmce sour<'.es, but w~ do not beJieve that this problem can be 
solved by a.mending the Freedom of Information Act because it is 
based on a number of other we.vs in which information reaches the 
press-from leaks, from publications of memoirs, from publications 
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of books based on interviews with CIA officials, from leaks from high 
White House sources to justify operations conducted :at the direction 
of the President, and so on. ! · 

We believe that all of those would go on even•if.the Freedom of 
Information Act is amended. · . · · · '. 

Moreover, the CIA, when it was testifyin~ before this committ:ee 
and in other places, was suggestiim .that only a far more sweeping 
amendment would accomplish anything for them. They are now sup
portinp; an administration bill which is far less sweeping than what 
they originally asked for. 

I think the truth is that the only thing that would do them any good, 
as far as this perception problem is concerned, is for them to be totally 
exempt from the Freedom of Information Act. They have not sought 
that and I think that the truth is that anything less than that will 
simply not solve whatever part of the perception problem could be 
solved by changing the Freedom of Information Act. 

The CIA, we believe, also overestimates substantially the adminis
trative 'costs and burdens of the Freedom of Information Act. Mr. 
Cailucci testified here that only 15 or 20 percent of their requests would 
be. covered by the proposed amendment. 

I would make two points about that. The first is that under the 
Executive order issued by the President on classification any citizen 
can request declassification of any document in the pOBSeSSion of the 
CIA, so that even if this amendment went into effect, or if a ~ore 
sweeping; amendment did, you could still ask for the same material 
under the Executive order. 'The CIA would still be required to do the 
search, would still be required to do the review, and would still be 
required to produce a decision on whether or not the document could 
be released. 

The difference, of course, would be that there would be no judicial 
review, but there would not be any reduced administrative burden on 
the Agency. . 

Moreover, the CIA's burden is small, as far as we can tell, compared 
to other 11.gencies. It ~ts fewer requests according to the annual 
renorts than does the Department of .Transportation, not to speak of 
HEW or the Department of Defense. · . 

Of course, since the CIA's.bu~t is secret, I do not know whether 
the amount of monev they spend is a higher. fraction of their budget 
than is th.at of the Department of Transportation. but one suspects 
that it is not out of line with the percentags of the budget spent by a 
,zreat number of other agencies .under the Freedom of Information 
Act. 

Finally, and m~ i_mportant, I think. the OIA drastically un~er
states the adverse impact of the'proposed amendment on the public's 
ri~ht to know. It is not true. as they su~irested, that no important 
information comes out. Indeed. a great deal of important information 
abont a number of (ff A activities and CIA programs has come out 
under the Freedom of Information Act, . 

This information, in many case~c;, has added to-and in some cases 
contra<Jict..f'd-what wRS cont.ftined in official.reports l>tu.ed on informa
tion that the CIA Qutde available, for example, to the Church commit
tee and other committees. 
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Let me try to discuss a little more about that by explaining w'hat 
the Center for National Security Studies does and how it uses the 
Freedom of Information Act. 

Our role is to try to enable citizens, public interest groups, and 
others, including those in the Congress, to know about what the CIA 
and other intelligence ftt,.?0ncies are doing; in order to p1t.rticipate intel
lifa!0ntly in discussions about policies that affect the CIA-most not
ably the proposed charter for the intelligence agencies which has been 
debated over the past several months and the question of appropriate 
oversight of the CIA. 

For th.at purpose we have made very extensive use of the Freedom 
of Information Act. Beginning on February 19, 1975, when the new 
amendments reported by this committee and adopted by the Congress 
over President Ford's veto, went into effect, we started making requests 
of the CIA. We have been making requests consistently since then. 

We have filed more than 50 requests for documents from the CIA 
under the Freedom of Information Act. We have filed some 15 lawsuits 
for documents from the CIA under the Freedom of Information Act. 

We regularly review documents that are released to us as a result 
of our requests or our lawsuits, or that are released to others, to deter
mine what information in those documents is new and important to 
public debate on intelligence agency issues. We publish those sum
maries in our newsletter and then in a report. that we publish regularly 
called from official files, which summarizes those documents. 

I have included with our statement the latest version of those sum
maries. I think if you glance at them you will see that a great many 
very important documents of great relevance to public debate have 
been released under the Freedom of Information Act. 

We use those documents regularly in congressional testimony. We 
have testified by request before the Senate and House Intelligence 
Committees, the Senate and House Judiciary Committees, and other 
committees of the Congress on issues related to intelligence agencies. 
We would not be able to testifv effectively and w.ve the Congress the 
kind of assistance that it asks us for unless we had the kind of infor
mation and documentation that we regularly get by using the Freedom 
of Information Act. 

Let me just, briefly, give one or two examples of this role. 
Prior to the 1975 amendments we made requests to the CIA under 

the Freedom of Information Art. We were told, as almost everybody 
who made a r6!luest was told. th1tt the Agency was exempt from the 
act, that anythmg that was classified was exempt, that anythm~ that 
protected sources and methods was exempt, and that everything in their 
files fit in both of those categories. Therefore, there was no reason to 
search. They simply would not make the information available to us. 

Th1tt is, of course, the procedure and the situation that the Agency 
would Jike to return to under these amendments, at least the one that 
thev originally proposed. 

This meant, for example, that there Wfl.S no w1tv to challenge what 
the CIA said. CIA Director Richard Helms made a speech in which 
he told the American people that the CIA did not spv on Americans. 
You may have seen him on the news Jast ni,rht explaining that they 
did spy on Americans and that he thou,2"ht thev had a right to spy on 
Americans, including journalists, to track down1eaks. 
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He was saying publicly that at precisely the time when he had 
people following Jack Anderson and all of his colleagues around, 
when he was spying on the antiwar movement and had files on thou
sands and thousands of Americans, that the CIA did not have author
ity to spy on Americans and did not spy on Americans. 

He repeated the same information before the Senate Foreign Rela
tions Committee and there was no way that we or anybody else could 
challenge that under the old act. 

When the new act came in, one of the first documents that we asked 
for was the Vail report, the report that William Colby prepared for 
President Ford to respond to the charges in the New York Times that 
t.he CIA did spy on Americans. 

The administration, you may recall, at that point put out a state
ment which essentially denied the accuracy of the New York Times' 
story. The President had on his desk the report from Mr. Colby which 
essentially confirmed the accuracy of the New York Times' story. 

We Mked for that document under the Freedom of Information 
Act. We were told that not a word of it could be made public. We 
appealed. We were again told that not a word of it could be made 
public. We filed a lawsuit. We noticed a deposition of a senior CIA 
official, and faced with the prospect of coming before us in a deposition 
and having to answer detailed questions about what was in the docu
ment, the CIA on the eve of that deposition suddenly released the 
report, announcing that it was doing so consistent wfth its general 
tendenc;r to inform the public and make information available, when 
in fact 1t was clear that it had released it only because of the lawsuit. 

That has not chanl[ed. We are still in a battle with the CIA to~ 
t.hem to make pu6Hc information about their surveillance of 
Americans. 

The Executive order under which the CIA operates, 12036, requires 
the CIA and all intelli~nce agencies to produce implementing direc
tives specifying in detail their right to spy on Americans under various 
circumstances and to get the approval of the Attorney General for 
those directives. 

The CIA drafted directives. They were approved by the Attorney 
General le.st Au~st. The CIA made no public announcement of the 
fact that those directives existed. They did not publish them, as we 
believe they were required to do bv the provisions of the Freedom of 
Information Act requiring the publication of regulations which effect 
tho public. 

When we called them up and urged them to make them public, be
cause they a.re totally unclassified, they refused to do so. They sug
~d to us that we file a request under the Freedom of Information 
Act. 

We did that and a month or two later we have finally 20tten half 
of those directives. They have not given us the other haif ·for reasons 
which we still do not understand and are exploring with them. 

The plain fact is that if the CIA had gotten the amendment that 
they had asked for passed in the ConJress we would have had no way 
to get them to make public implementing directives which are unclas
sified and which specify in detail their right to spy on American citi
zens under a wide variety of circumstances and really constitute a 

76-917 0 - 81 - 6 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



-------------------------
Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

'i8 

secret charter which authorizes very extensive and, we believe, uncon
stitutional-I might add-surveillance of American citizens. 

We have also obtained from the CIA, as we mention in our state
ment so I will not go into the details of that case, information about 
the CIA use of academics which tells far more about that story than 
has coble out in the Church committee report. We think we are entitled 
to a great deal more and we are pressing that issue. It is a matter of 
great concern to a number of people in connection with the CIA char
ter and with current CIA practices. 

I do not want to leave you with the impression this momin~ that 
we think the FOIA-Freedom of Information Act-is functioning as 
well as it should. Indeed, we believe that the CIA has been deliberately 
delaying responses to requests, not only from the Center for National 
Security Studies but from other users, in the hope that Congress will 
amend the act and free it from the requirement to search and review 
and to submit documents for judicial review. 

We have recentl:v filed, Mr. Chairman, a lawsuit which makes those 
alle<tations, which lays out a series of requests that we have made, some 
of them goin,r back to 1976. for CIA documents which the CIA has 
not made available to use. Thev continue to tell us that they are work
ing on them and that thev will make them avaiJable some· <la:v. These 
are laid out in this comp1aint which I wou)d ask be attached to our 
statement and which I think demonstrates that the Agency is simply 
not living up to its commitments. not onl:v t.o answer requests in 10 
day~ hut to diligently pursue release of informati<'n as quickly as 
poouble. 

Finallv. I would like to emphasize-and Mr. Lynch ma:v want to 
add to this as well-the essential role that we believe iudicial review 
plays in this process. That is not because courts are likelv often, if 
ever, to order the Asrencv to relPase materiRl. hnt bec.ansA the knowl
e<l,re that t.hev will have· to ao int.o conrt. thRt thev will have to sign 
affidavit.s, that a iud2"0 mo.v actuallv )onk at. the information in camera, 
is a little like what somebody once said about the threat of hanging. 
It clears the mind. 

It forces one t.o think hard and clearlv a.bout what. it iR in fact that 
they can wit.hhold and what it is justified to withhold. We think that 
t.hre.at of iudi.ci1tl review, the knowledge that it was there, has Jed the 
Ajrencv to rAfoR.Se a great deal of information which they wou]d simoly 
not relea~ if thev ~ot the abilit.v that t.hfw l*'ek to simply certify that 
information is exempt. and to not have i11dici1tl review. 

We think th11 1974 amen<lments. ·for which this <'ommittffi was 
Jar~ly responsible, have ma.<le the CIA a hetter inRtitution. We arc 
cert-Rin that thev have nlayed a maior role in permitting the kind of 
public debate on intelligence agencies which is vital in 'a democratic 
society. 

We nr,re yon not to cha.n~ that situation. We wonld ask th~t you 
leave the l1tw the w11v it is 11nd t.hat vou pres.c; the CIA t.o fully comply 
with the letter 11ncl the spirit of the law as it is now written. 

Thank vou. Mr. Chairman. 
Mr. PREYER. Thank you. Mr. Halperin. 
Before we pass to questions we will call on Mr. Lynch for his 

statement. 
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STATEIIEBT OF JliRX LYB'OH, COU1'SEL, ADllICAB' CIVIL LIBER· 
TIES U1'IOB PROJECT OB B'ATIOBAL SECURITY, CEBTER FOR BA· 
TIOBAL SECURITY STUDIES 

Mr. LYNCH. Thank you, Mr. Chairman. I do appreciate the oppor
tunity to apvear here this mornin~, particularly before a committe~ es 
Mr. Halpenn pointed out, which 1s largely resP._Onsible for grap,Plmg 
with these questions of judicial review and classified information m the 
1973 and 1974 Congresses. 

The committee reached a judgment at that time that was accepted 
by the House and accepted by the House-Senate conference that courts 
can J?lay a proper role in reviewing de novo claims that information is 
classified. President Ford disagreed with that jud~ent, vetoed the 
bill. As the committee will recall, the veto was overridden. I think the 
committee will recall, only 7 or 11 Members of the House voted to 
sustain the veto. 

There was an overwhelming consensus, which this committee devel
oped at that time, that the act strikes a :(>roper balance and the CIA 
simply has not made the case that that Judgment should be revised. 

I would like to comment specifically on R.R. 7056, which I under
stand is the administration's proposal. I would like to point out what 
I think is the really invidious and pernicious provision of that bill 
which seeks to overturn that judgment that tne Con~ss and this 
committee reached in 1974. That is the sentence beginnmg on line 12: 
"In each such instance the certification shall be conclusive and not 
subject to any judicial review." 

This is bOBed on the CIA's contention that tho possibility that the 
judges may review information in camera is causing a catastrophic 
disruption of the CIA's relations with foreign sources. The foreign 
sources are reluctant to deal with the CIA or provide information to 
the CIA because a judge may look at it at some point and the judge 
has the authority to order its disclosure. This is their contention. 

As Mr. Halperin pointed out, in all of the many manJ; cases which 
have been litigated so far under the Freedom of Information Act there 
is only one case wherein Judge Gerhardt, Gesell ordered information 
that the CIA contended was classified to be released, and they were 
just a very few fragments of information in a docwnent. 

The information has not yet been released because it is on appeal. 
The CIA could well win on appeal, in which case they will have main
tained their perfect record of always being ahle to persuade judges, 
when it gets down to the crunch-after the initial request process, the 
appeal. the litigation process, during all of which more information is 
generally made pubJic-but when it gets down to that hard kernel of 
what is really classified, when all of the insubstantial arguments for 
classification have been stripped away, thev always win. 

They simply cannot point to any breach of security as a result of 
the iudiciary. 
If we compare this to the situation that a foreign source faces when

ever he provides information to the CIA. we come to what he has to 
think about. Where might that information go j Well, it can be dis
tributed to the various components of the Central Intelligence Agency, 
and there are a lot of people there, and sometimes they leak . 
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The information sometimes ma:y go to the White House, and the 
White House leaks. The information goes to the Department of De
fense, and the Department of Defense lea.ks. The information goes to 
the State Department, and the State Department leaks. The infomia
tion can go to Congress a.nd, although Congr0$ does not leak anywhere 
near as much as the CIA says it does, sometimes it does. 

Finally, a citizen can trigger review of the claasified information by 
the information security oversight law. This was established by: the 
Executive order. That means tnat people from the Archives and of
ficers of the General Services Administration can get into the act. 

All these people may review and learn the contents of information 
provided to the CIA by a foreign source, but the CIA says it cannot 
be provided to the Federal judiciary. I think that is a wholl;r unwar
ranted attack on the integnty of our Federal bench. There is no case 
for it, and I think this proposal should be firmly rejected as wholly 
unwarranted. 

Thank you, Mr. Chairman. _ 
Mr .. Pimrm. Thank you very much, Mr. Lynch. 
Without objection that material you have provided with your state

ment and your statement will be included in the hearing record at this 
point. 

[Prepared statement by Morton H. Halperin and Mark II. Lynch, 
with attachments, follows:] 
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Mr, Chairman, 

We appreciate very much the invitation to appear before this 

subcamlittee this morning to di•cu•s the proposed 11111endme~ts to the 

FOIA related to the CIA and other intelligence activitie•. 

'l'be Center for National Security Studies baa prepared a 

detailed analysis of the CIA arguments for an amendment which it bu ~tad 

before this subcODDittee and elsewhere. we would ask that thi• report, 

which i• atte.ched to our statement, be made part of your hearing 

record. After sunma.rizing it• main conclusion• we propose to discuss 

the great importance of the FOIA to C!ISS i~ ita role as a public 

interest group monitoring the activities of the intelligence coadunity. 

Our atudy of the CIA arguments in favor of a drastic amendment 

to the l'OIA lead.a to the following concluaionsz 

-- The intelligence OC111Dunity has ample authority under 

the cuz;renbPOXA to protect claaaified information and 

intelligence •ourcea and methc!ds, Indeed the CIA ha• 

ua-4 the Act effectively and•• of May 1980, not one 

sentence baa been released to the public under a court 

order in circumstances where the CIA haa az:gued that 

release could injure the national •.ecurity, 

-- The problem a• the CIA candidly admit• ia really one of 

"perception• or "miaperception• on the part of foreign 

intelligence .officer• and foreign aourcaa of information 

that •ecret• are not protectable under the FOIA, But thi• 

mi•parception cannot be solved by 11111ending the FOIA since 
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the percept~on i• aleo ba•ed on tear• of l•ak•, congree•ional 

over•ight, the publication of CIA memoir• (can•ored and 

uncan•ored), civil lawsuit•, CIA abandonment of its agents 

and allies in Vietn&111 and elsewhere, and other factors 

having nothing to do with the POIA. Moreover, even •• the 

problmn relate• to the POIA, it could only be •olvad by a 

total exemption and ~ot even by the drastic surgery pro_po•ed 

by the Admini•tration. 

-- The CIA over•tat•• the admini•trative co•t• and burden• 

that the new exemption would eave or reduce. The Deputy 

Director of th• CIA, Mr. Prank C&rlucci testified before 

thi• COlllllittee that only 15 to 20 percent of current 

reque•t• for information from the Agency would be affected 

by the exanption and that exaggerate• the •aving. 

-- Mora important, the CIA under•tate• the adver•e impact 

of the exmnp~ion on the public'• right to J<now.. Conaiderable 

amount• of information regarding.CIA and other intelligence 

operationa.laYe bean releaeed by the CIA under tha FOIA. 

Through the POIA, the public ha• learned 1110re about the Bay 

of Pig• invaeion, aind-drug experiment•, and CIA •pying on 

American•. Much of tha information wa• not included in 

congr•••ional report• on the CIA and acme of it aake• 

clear that CIA operation• were more exten•ive than official 

inva•tigation• had indicated. 

-- congre•eional oversight is no eubatitute for public 

accountability of the CIA under FOIA. The CIA ••Y• it 
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is willing to give all information to the Congresa for 

purpose• of oversight and that this is further reason for 

granting the exemption, Yet disclosures under the FOIA 

have shown that the CIA did not turn over all information 

about past operations to the Congress and congressional 

committees have not always made relevant information 

available to the public. The FOIA ha• independently added 

to the public record of the agencies. 

Let us turn now to the.importance of the FOIA to the ability 

of public interest groups to monitor the activities of the CIA, 

The Center for National Security Studies has made extensive 

use of the FOIA in seeking to learn about the activities of the CIA 

and other intelligence agenciea and to supplement the information 

provided to Congressional coamitteea and made public by thoae 

cominittees. 

On February 19, 1975 when the 1974 amendment• to the FOIA went 

into effect we filed some 5 requeets·with the CIA. A few months later 

we .. filed tour .. lawsuits for documents withheld by the CIA and other 

agenciea. Since then we have made more than SO requests and filed 

aome 15 lawsuits on.behalf of ,the Center and other groups through 

our litigation project, the ACLU Project on National security. We 

regularly review documents released by the CIA and other agencies 

to determine what new information they contain. Summaries are printed 

in our IIC>nthly, First Principles, and in a CNSS report, Fr0111 Official 

~, which 1• regularly updated and widely reprinted. We would 
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ask, Mr. Chairman, that the CIA ••ction of the latest edition be. 

included •• an appendix to our •tat•ent •ince it provide.• docimentation 

for the position that 111Uch of value i• relea•ed under the F01A. 

We al•o make u•• of document• rel•a•ed under the F01A in 

litigation and in t••timony which we pre•ent regularly at the request• 

of a number of congr•••ional coaaitte•• including the Bou•• and Senate 

Intelligence Coaaittees. The documents are al•o u•ed in CIISS report• 

and in book• and articl .. written by the CNSS etaff. 

Put simply, the F01A 1• e•••ntial to.th• activiti•• of CIISS. 

The amendment proposed by the Admini•tration -- indeed any amendment 

which did not provide for full judicial revi.., would be fatal to the 

effective functioning of th• Center and we believe to all effort• 

on the part of citizen group• to monitor the activiti•• of the CIA 

and to participate in the proce•• of developing charter• and monitoring 

compliance with them. 

Let ua •XPlain. 

Prior to 1975, the CIA wa• •••entially exempt from the F01A, 

When we or others made reque•ts to th• Agency we were told that all 

of its file• were cla••ified and were ex .. pt from disclosure by 

atatute, The Agency waa ••••ntially fr .. to determine what to 

release and what not to rel••••· What it releas..:i was ea•entially 

Hlf-•erving, 

For example, in one of hi• few public atateiienta, CIA 

Director Richard Helm• told the lllllerican people that the C1A did not 
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•PY on llmericans, 'be repeated the same information before the Senate 

Foreign Relation• Conmittee. When he made those statement• there 

wa• no way that anyone could te•t their accuracy, 

One of the fir•t docuaent• which CNSS requested was the •o-called 

Vail Report prepared by William Colby, then the CIA Director, for 

Pre•ident Ford, deecribing the CIA'• •urveillance of Americans in 

light of the New York Ti.mes etory reporting what it called a 

mAHive illegal aurveillance program·. The CIA refu•ed to releHe 

a word of the report or it• appendices. After we •u•d snd on the 

eve of a deposition of a senlor CIA official, the entire report was 

released. 

When a•ked at the depo•ition why the CIA had believed that 

it could withhold the entire report the CIA official explained candidly 

that it was the "policy• of the agency not to diacu•• its activities 

in the Onit-4 State• or it• •urv•illance of Americana. That •policy• 

ended that day. It would, we suggest, be relmstitutad the day that 

congress pa•••• the kind of •weeping amendaent that the CIA seeks.-

One of the things which euggesta that the CIA would revert to 

it• old way• 1• ·it• continued refu•al to relea•• material related 

to the surveillance of.American• unless it 1• specifically demanded 

under the FOIA. One very recent example will suffice. 

EXecutive order 12036 under which the CIA conduct• surveillance 

of American• require• th• agencies to develop implementing directive• 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

--------------------------------------------··· 



Approved For Release 2011/09/26 : CIA-RDP04M01816R000100320002-3 

87 

and secure approvai for them frcm the Attorney General, The CIA 

drafted such guidelines and they ware approved in August of 1979, 

Yet despite the fact that the guidelinae are unclaseified the CIA 

nai thar aade than public nar even announced they axieted. llhan asked 

to rel•••• them the agency declined to do so until a formal raquaet 

wae made under the FOIA, BVen than the agency did not release -11 

of the guidelines•• a matter we are continuing to explore with the 

agency. 

'l'l>a illlport&nce of the FOIA to suppl-nt the report• of 

congressional coami.ttee• can be illuetrated by the information which 

ha• been releaaed under the FOIA related to the CIA'• uee of academics. 

The Church Coamittee discueeed currant CIA practice 

only in th• moet elliptical manner while calling upon univer•itia• 

to establieh guideline• to oontrol what the canmittee deecribed ae 

a threat to th• integrity of -rican univeniUH. Our FOIA caeH 

have pried locsa eoma additional details about th• progr&J11 of aecrat 

relation• with univereity professor• to aseiet the CIA in recruiU119 

foreign etudente. we believe that we are entitled to know much -re 

about th••• prograaa and have two caHs pending in the court•, but 

even what ha• bean released eo far hae bean of greet value in 

alerting profeesore and univereitie• to the isau .. and in enabling 

th- to participate in the currant debate about whether euch uee 

should be prohibited in the intelligence charter • 
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Mr. Chairman, we do not want to leave thi• subcommittee with 

the mi•takan illpreeeion that the FOIA ie functioning a• well ae it 

8bould. Indeed, we believe that the Agency b deliberately ddaying 

reeponding to requeet• not only fran C'NSS but from other user• in the 

hope t:hat <:ongren will eaend the Act and free it fran the requir-ent 

to Herch, revi- and to aubmit documents for judicial revi-. We 

have recently filed a laveuit making this allegation. A copy of the 

canplaint i• attached to our etatement. 

Finally, Mr, Chairman, we wieh to underecore the eelentiel role 

which judicial r~viev play• in the proceH. It 1a not that courts 

will often or even perhap• ever order the Agency to relee•e material. 

Rather it 1a that the knowledge that a judge may examine material 

in£!!!!!!! lead• the Agency, iU attorney1,and the Ju•tice Departmant 

attorney•,to take a hard look at the requeeted material and to decide 

if it• wi1:hboiding i• really juatified. In requiring •uch judicial 

review in 1976 COngrHe took a great step forward. The record eince 

than amply demonetrate• the importance of that change in the law and 

there b nothing in the record to •how that it ha• ban1ed the national 

Hcurity, b a reeult of the 197' .-ndment• we believe that the CIA 

b a better inetitution and that it ii more reeponaive to the dictate• 

of the COD•titutiOD, We urge you not to change that aituation. The 

law ehould, in our view, be left ae it ie and the a9ency •bould be 

urged to more fully canply with it• letter and iu •pirit. 

we would now be happy to re•pond to any queetion• you may have. 
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PREFACE 

In testimony before the Administrative Practice and 
Procedures Subcommittee of the Senate Judiciary Committee in 
1978 John Blake, the career CIA official in charge of FOIA 
requests, in a prepared statement said the following about 
the CIA and the FOIA: 

But, as you gentlemen well know, there is 
an inherent tension between the needs of an 
open society and the requirements of a secret 
intelligence organization. I feel very 
strongly that these two opposing needs must be 
reconciled. Let me be frank. The 1974 amend
ments to the FOIA and the ensuing public 
interest constituted a somewhat traumatic 
experience for a national intelligence officer 
who had been trained and indoctrinated to 
conduct his work in secrecy. These amendments 
required a considerable adjustment in attitude 
and practice. 

As chairman of the Agency Information Review 
Committee, I am responsible for the implementation 
of the act in the Agency. I am proud to say that 
my colleagues have worked very hard during these 
past 30 months to make the act work according to 
the letter and spirit. We have been able to make 
the necessary adjustments. I am pleased to 
report, that, in fact, I think the Agency is 
better off for it. 

Freedom of Information Act Hearinas before the 
Administrative Practice and Proce ures Subcommittee, 
Senate Judiciary Committee, 95th Cong. 1st Sess. 
(1978), p. 69. 

Since then Mr. Blake has retired and the CIA has changed 
its view. This report seeks to demonstrate that Mr. Blake was 
correct in 1978 and what he said remains true today. Congress 
in 1974 created the means for citizen review of the CIA and 
other national security agencies. These amendments were fully 
in the spirit of the First Amendment's commitment to open and 
robust debate. They have amply demonstrated their value and 
should not be abandoned now. 

- i -
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The concern of a broad range of groups and individuals 
is shown by the joint letter distributed by the Campaign for 
Political Rights and signed by more than 150 organizations and 
prominent individuals (See Appendix Fl. 

The FOIA has been indispensable to the work of the 
Center for National Security Studies in serving as a watchdog 
of the CIA and other intelligence agencies. 

An Act which has done so much good and no discernable 
harm should be strengthened and not abandoned. 

Washington, D.C. 
2 April 1980 

Morton H. Halperin 
Director 
Center for National Security Studies 

- ii -
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Introduction & Summary 

The CIA is asking the Congress to grant it and other 

intelligence components designated by the Director of Central 

Intelligence an almost total exemption from the disclosure 

requirements of the Freedom of Information Act, 5 u.s.c. 552, 

(FOIA or Act). Legislation drafted by the CIA which would 

create such an exemption has been introduced in both houses of 

the Congress (S. 2216 and H.R. 6316). An exemption just for 

the CIA is included ins. 2284, (The National Intelligence Act). 

The CIA has not demonstrated a need for the broad exemption 

it seeks or shown that the "relief" it requests will in any way 

remedy the problems it ascribes to the working of the FOIA. 

The measure will, however, increase secrecy, reduce public 

accountability of the CIA, and drastically curtail the flow 

of valuable, non-sensitive information concerning agency policy 

and operations that is so essential to informed public debate. 

This report demonstrates that the CIA has not made a 

convincing case for changing the disclosure requirements for 

the CIA and other intelligence units under the FOIA. As the 

memorandum makes clear: 

-- The intelligence community has ample authority 
under the current FOIA to protect classified 
information and intelligence sources and methods. 
Indeed the CIA has used the Act effectively and as 
of March 1980, not one sentence has been released 
to the ublic under a court order in circumstances 
were t e as argue tat re ease wou inJure 
the national security. 

- 1 -
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-- The problem as the CIA candidly admits is really 
one of •perception" or "misperception" on the part 
of foreign intelligence officers and foreign sources 
of information that secrets are not protectable under 
the FOIA. But this misperception cannot be solved 
by amending the FOIA since the perception is also 
based on fears of leaks, con resslonai overs! ht, 
the ubllcat on o c A memo rs censore an 
uncensore , c v awsuits, CIA a an onment of its 
agents and allies In Vietnam and elsewhere, and 
other factors having nothing to do with the FOIA. 

-- The CIA overstates the administrative costs and 
burdens that"the new exemption would save or reduce. 
The Deputy Director of the CIA, Mr. Frank Carlucci 
recently testified before the House that only fs 
to 20 ercent of current re uests for informat on 

rom t e gency wou ecte y t e exempt on. 

-- More important, the CIA understates the 
im act of the exem tion on the ublic 1s ri 
Cons era e amounts o in ormat on regar 
and other intelligence operations has been released 
by the CIA under the FDIA. Through the FOIA, the 
public has learned more about the Bay of Pigs 
invasion, mind-drug experiments, CIA spying on 
Americans. Much of the information was not included 
in congressional investigations of the CIA and some 
of it makes it clear that CIA operations were more 
extensive than official investigations had indica'fed. 

-- Congressional oversight is no substitute for public 
accountability of the CIA under FOIA. The CIA says it 
is willing to give all information to the co·ngress for 
purposes of oversight and that this is further reason 
for granting the exemption. Yet disclosures under 
the FDIA have shown that the CIA did not turn over all 
information about past operations to the Congress and 
congressional co111111ittees have not always made relevant 
information available to the public. The FOIA has 
independently added to the public record of the a1encies. 
Moreover, the CIA, while altulng for congresslona over
ii'Igli't""as a substitute for e Act, is resisting 
leaislatlon that would Insure that the Congress is fully 
an currently informed about all CIA operations. 

The Current State of the Law 

The CIA must now respond to requests under the FOIA from 

any "person" by searching its files for the requested documents, 

- 2 -
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reviewing them to remove sentences and paragraphs which are 

exempt from disclosure, and releasing the remainder. It is 

free to charge search and copying fees unless "furnishing 

the information can be considered as primarily benefiting the 

general public." _!I Although the Act requires the CIA and 

all agencies to respond to requests in 10 days and to appeals 

in 20 the CIA almost always takes considerably longer. II 

The CIA can rely on all of the first seven exemptions to 

the FOIA, but in practice most of its withholding is based on 

the first exemption for national security information, on 

two so-called (bl (3) statutes which apply to the Agency, and 

on exemption 6 which protects personal privacy. !,I 

The first exemption to the FOIA provides that the agency 

may withhold information which is properly exempt under the 

Executive Order on Classification. _ii Under the cases 

interpreting the (b) (1) exemption the CIA, to withhold information, 

must determine that the release of the requested information 

could reasonably be expected to cause "identifiable damage to 

the national security." If a suit is filed for the requested 

documents the court must determine for itself that the documents 

are properly classified, i.e., that release could reasonably be 

expected to cause identifiable damage and that the procedures 

of the Executive Order have been followed. The CIA can seek 

to persuade the court that the documents are properly classified 

by submitting public affidavits. If that effort is not successful 

- 3 -
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the CIA can submit secret affidavits to be examined by the 

court alone or the court can examine the documents itself to 

determine if they are properly classified. 1/ 

In only one case has the CIA been ordered to release 

information which it asserted was classified. ~ Some three 

or four lines were ordered released. Since that case, Holy 

Spirit Assoc. v. CIA, Civ. No. 79-0151 (D.o.c. July 21, 1979), 

is on appeal it remains true (as of April 1, 1980) that not a 

single sentence from a CIA classified document has been released 

under a court order in an FOIA case. '!.J The government would, 

of course be free to seek Supreme Court review were the Court of 

Appeals to sustain the District Court decision. 

Wholly apart frCIIII the first exemption, the CIA can with-

hold material under the third exemption which permits the 

withholding of information if Congress has passed a statute 

which authorizes such withholding. That exemption, as amended 

by Congress in 1976 reads as follows: 

"specifically exempted from disclosure by statute, 
provided that such statute (A) requires that the 
matter be withheld from the public in such a manner 
as to leave no discretion on the issue, or (B) 
establishes particular criteria for withholding 
or refers to particular types of matters to be 
withheld." 

Two CIA statutes have been held to fit these criteria 

and to be (b) (3) statutes that permit withholding. One of 

these, 50 u.s.c. 403(d) (3) reads as follows: 
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"the Director of Central Intelligence shall be 
responsible for protecting intelligence sources 
and methods from unauthorized disclosure." 

The Court of Appeals for the D.C. Circuit has held that 

the section is a (b) (3) statute but that its scope is limited 

to the withholding of information whose release could lead 

to the disclosure of CIA sources and methods. Phillippi v. CIA, 

546 F. 2d. 1009, 1015 n. 14 (D.C.Cir. 1976). In such cases 

the court noted that the information would also be properly 

classified and hence that the two CIA exemptions usually merge. 

One difference is that when the CIA relies on 403(d) (3) 

it need not follow the procedural requirements of the Executive 

Order. Another is that the CIA has successfully invoked this 

exemption to withhold domestic sources whose identity is not 

properly classified under the Executive Order. While courts 

have upheld this use one court has ordered the release of 

information said by the CIA to be covered by this statute. 

Since that case, Sims v. CIA, Civ. No. 78-2551 (D.D.C. order 

Aug. 7, 1978), is also under appeal there has been no court 

ordered release of information whose release the CIA claimed 

would reveal intelligence sources or methods. 

This statutory authority to withhold information is repeated 

ins. 2284, Sec. 412(e) (4), without change. Since the CIA is 

not seeking expansion of its authority under this provision and 

critics are not proposing to cut it back, there does not appear 
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to be any controversy about this provision as it relates to 

the FOIA. !/ 

The other statute on which the CIA relies for withholding 

information is 50 u.s.c. 403(g). That statute reads as follows: 

"In the interests of the security of the foreign 
intelligence activities of the United States 
and in order further to implement the proviso 
of section 403(d) (3) of this title that the 
Director of Central Intelligence shall be respon-
sible for protecting intelligence sources and methods 
from unauthorized disclosure, the Agency shall be 
exempted from the provisions of section 654 of Title 5, 
and the provisions of any other law which require the 
publication or disclosure of the organization, functions, 
names, official titles, salaries, or numbers of 
personnel employed by the Agency: Provided, That in 
furtherance of this section, the Director""of the 
Bureau of the Budget shall make no reports to the 
Congress in connection with the Agency under section 
947(b) of Title 5, June 20, 1949, c. 227, S 7, 63 Stat. 211." 

That statute has been construed to fit within the criteria 

for a withholding statute under the FOIA and the CIA need not 

prove that release of identifying information about is personnel 

would adversely affect its activities or reveal sources and 

methods. Baker v. CIA, 580 F.2d. 664 (D.C. Cl.r. 1978). However, 

the Court of Appeals has also held that the statute is limited 

to information about CIA personnel and structure and does not 

extend to its activities. Phillippi v. CIA, 546 F.2d. at 1015 n. 14. 

To summarize: the CIA can now withhold any information which 

is properly classified, any information which would reveal 

intelligence sources or methods and any information relating to 

its personnel, and any information whose release 
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constitutes an unwarranted invasion of personal privacy. 

These exemptions are sufficient to have enabled the Agency to 

withstand all but a small number of challenges in court. At 

the same time, much important information has been released. 

The CIA Proposal 

The CIA proposal for amending the FOIA is included in 

bills introduced in both houses of Congress. (S. 2216 and 

H.R. 6316). A similar provision is included in the comprehensive 

charter proposal (S. 2284). ll (See Appendix A for the texts 

of these proposals.) The main difference is that S. 2284 

limits the new procedure to the CIA while the other bills permit 

the Director of Central Intelligence (DCI) to desiqnate other 

intelligence components which require this authority. 

The CIA proposal would constitute a fundamental departure 

from the principles of the FOIA. lt does not seek to change the 

standard for withholding particular documents. Rather it seeks 

to exempt most of the files of the CIA from all of the procedures 

of the FOIA for all time. 

Under the proposal the DCI could designate files of the 

CIA and other intelligence agencies related to such matters as 

covert collection, special activities, counterintelligence, or 

technical collection. Files so designated would be totally exempt. 

The Agency would not be obliged to search its files for relevant 

documents: it would not be required to review documents line 
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by line or to release non-exempt segragable portions; it would 

not be subject to court orders requiring a detailed indexing 

of the withheld material. 

The CIA could simply respond to a request by asserting 

that the requested information, if it existed, would be in the 

exempt files. It will be free of the obligation to search or 

to review files. 

Moreover, the section is written so as to insure the CIA's 

continued exemption from any new requirements Congress might 

add to the FOIA, For example, in 1976 Congress amended the 

third exemption to the FOIA and thereby established more stringent 

criteria for other statutes which authorized withholding 

information. That amendment affected the CIA as well as other 

agencies. The proposed CIA amendment would exempt the CIA from 

the standards of the 1976 amendment and from any limitations 

contained in any future amendment to the FOIA, 

The only exception to the exclusion of all CIA operational 

files from the FOIA is that Americans could ask the CIA for files 

pertaining to themselves. The CIA could continue to withhold 

information from personal files under its existing exemptions 

but it would at least be required to search for, to review, 

and, in a lawsuit, to itemize what material it has. However, 

the scope of this personal· files exception would be relatively 

narrow. An individual might get his or her own file but not 
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the general files of the program under which the surveillance 

was conducted. Thus, for example, under the proposed section 

an individual who was the target of Operation CHAOS (the CIA 

surveillance of the anti-war movement) could get some of his 

or her own files but not the general files on the CHAOS program 

or the files on a particular organization in which the individual 

was active and which was a target of CHAOS. Moreover, CIA 

regulations relating to surveillance of Americans would also 

be exempt. 

The only CIA.documents which would remain fully subject to 

the FOIA would be what the Agency refers to as "finished 

intelligence." These are studies or reports on such topics 

as oil supplies. Such reports are generally written in the 

"overt" or "analytic" side of the Agency, formerly known as 

the Deputy Directorate for Intelligence (DDI), and now known 

as the National Foreign Analysis Center (NFAC). Such studies 

draw on information from human and technical sources but are 

generally written to disguise the sources of the information. 

These reports are useful to learn the CIA's views about the 

world but they reveal little about the operational activities 

of the Agency. 

The CIA Case for Its Proposal 

In testimony before the Subconunittee on Individual Rights 

of the House Government Operations conunittee, former Ambassador 

Frank Carlucci, now the Deputy Director of Central Intelligence, 
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spelled out the CIA case for these sweeping proposals. 

In that testimony Ambassador Carlucci emphasized that 

"the problem can best be examined as a matter of perception:" 

CIA sources believe that as a result of the FOIA the CIA 

cannot protect its agents • .!QI 

He argued that an intelligence service cannot function 

if it is subject to the disclosure rules that apply to the 

rest of the government. 

The CIA position can best be understood by quoting from 

the February 20th testimony: 

"My theme today, therefore, is that the current 
application to the CIA of public disclosure statutes 
like the Freedom of Information seriously damage the 
Agency's ability to do its job. • • • • • • • • • • • 

-- Under the current Freedom of Information Act, national 
security exemptions do exist to protect the most vital 
intelligence information. The key point# however, is 
that those sources upon whom we depend for that information 
have an entirely different perception. Admittedly, this 
perception arises from more than the FOIA. • • • • • • • 

The Freedom of Information Act, however, has emerged as 
a focal point of the often-heard allegation that the CIA 
cannot keep a secret, that is, cannot properly protect 
its information from public disclosure. It has, therefore, 
asaumed a larger than life role as a symbol of this 
nation's difficulty in keeping confidences inviolate. 
The perception held by those who would only enter into 
arrangements with ua on a confidential basis is something 
we cannot ignore. * * * * * • * * * * * * * * * * * * * 
It is virtually impossible for most of our agents and 
sources in such societies to understand the law itself, 
much less why an organization such as the Central Intelli
gence Agency, wherein reposes their identities and the 
information they have provided, should be subject to the 
Act. We constantly witness sensational news articles 
describing CIA information detained under FOIA, It is 
difficult, therefore, to convince one who is secretly 
cooperating with us that someday he will not awaken to 
find in a U.S. newspaper or magazine information which 
he has furnished to the Agency which can be traced back 
to him. * * * * • * • * * • * * * * * * * * * * * * • * 
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Although we assure these individuals that their 
information is and will continue to be well protected, 
we have on record numerous cases where our assurances 
have not sufficed. Foreign agents, some very important, 
have either refused to accept or have terminated a 
relationship on the grounds that, in their minds --
and it is important whether they are right or not -
but in their minds the CIA is no longer able to 
absolutely guarantee that information which they 
provide the U.S. government is sacrosanct. Again, 
we believe we can keep it so, but it is, in the final 
analysis, their perception -- not ours -- which counts. 
* * * * * • * * * * * * * * * * * * * * * * * * * * * • 
The FOIA also has had a negative effect on our relationships 
with foreign intelligence services. As I noted in my 
testimony last April, the chief of a major foreign intelli
gence service sat in my office and flatly stated that he 
could no longer fully cooperate as long as CIA is subject 
to the Freedom of Information Act. Likewise, a major 
foreign intelligence service dispatched to Washington 
a high ranking official for the specific purpose of 
registering concern over the impact of the FOIA on our 
relationship. I strongly argued that we had adequate 
national security exemptions. While admitting awareness 
of these exemptions, this representative correctly noted 
that even information denied under the exemptions was 
subject to later review and possible release by a U.S. 
Court. * * * * * * * • * * * * * * * * * * * * * * * * * 
Finally, it is not only foreign sources of intelligence 
information that feel threatened by the FOIA's applicability 
to the Central Intelligence Agency, The FOIA has impacted 
adversely on our domestic contacts as well. • • • • • • • • 

While the vast majority of CIA information is properly 
secret, efforts to excise these secrets from documents in 
response to FOIA requests produces fragmented information 
which is often out of context, and therefore misleading. 
Often such fragmentary information released under FOIA 
has been embellished with conjecture to produce sensational 
but misleading or fallacious stories.• 

The Case Against Sweeping Amendment 

The CIA concedes one part of the case against amendment. 

It agrees that the exemptions now in effect provide ample authority 
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to withhold any information which needs protection in the 

interests of national security. The CIA argues, however, that 

it needs a new exemption in order to be able to assure other 

intelligence services and potential foreign sources that it 

will be able to protect information provided in confidence. 

The CIA also argues that the Act is an adl1linistrative nightmare 

which produces no benefit for the public, despite all of the 

hours spent by CIA employees, because nothing of value is ever 

released. These arguments are considered in turn. 

Reassuring Intelligence Services and Sources 

There is no reason to doubt the CIA claim that some friendly 

intelligence services and sources are somewhat leery about 

cooperation with the CIA because so much information has been 

made public about the agency in the past few years -- in some 

cases without the consent of the Agency. It is also possible 

that some of these sources have referred to the FOIA as the 

problem. However, as the CIA adl1lits, the FOIA is not the sole 

or even leading cause of the problem, The solution as it relates 

to the FOIA is to explain to potential sources that the FOIA 

has not been the source of the disclosures to which they may 

object and that the CIA has every reason to be confident that 

it will be able to continue to withhold such information. 

The CIA may be reluctant to explain to its sources and 

cooperating intelligence services that there are other procedures 

not entirely under its control which have and might well in the 
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future lead to the disclosure of information over the objections 

of the CIA. Although the CIA is attempting to deal with some 

of these problems others will remain intractable. 

The various means by which information about the CIA has 

become public over the objections or without the consent of the 

agency include the following: 

Leaks. The press is much more willing than it was 
Io"""years ago to publish information about the CIA. 
Officials in the intelligence community and elsewhere 
in the administration continue to leak such information. 

Damage Actions. Individuals whose rights are damaged 
by actions of CIA officials can bring suit against 
the United States under the Tort Claims Act or against 
individual officials under the Constitution. Such 
actions against the CIA have been sustained and have 
led to the release of information about CIA programs 
as well as information in individual files of 
Americans. 11/ The CIA has not sought exemption from 
such suits.~ 

Former Officials. More than 100 former officials 
are now writing their memoirs. Some may do so without 
clearing the manuscript with the Agency, 12/ others 
will submit for clearance but even so information may be 
inadvertently released. 13/ Moreover, many CIA 
officials have given interviews without Agency clearance 
to those writing books about the Agency revealing 
information that the CIA would not clear for publication. 14/ 
None of this is likely to stop. ~ 

Spies. The CIA appears to have a better record at 
preventing the penetration of the Agency by spies at 
high or low levels than most if not all of the 
intelligence services said to be complaining about its 
security. Nonetheless as the recent Kampiles and 
Boyce cases demonstrate the Agency is not entirely 
immune to penetration by hostile intelligence services 
and can give no guarantees. 

CIA Disavowal of Its Agents. Several times in the past 
few years the CIA has gotten into relations with groups 
or individuals and then pulled out leaving the individuals 

- 13 -

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26 : CIA-RDP04M01816R000100320002-3 

107 

expo•ed. The mo•t notoriou• case was the exodus 
from Vietnam. The CIA not only failed to take 
tho•e Vietnamese who had cooperated with the Agency 
out of the country as it had promised but it left 
behind records which identified them to Hanoi as 
CIA collaborators. 15/ Other such episodes 
occurred with the Meo""Tribes in Laos and the Kurda 
in the Middle East. ~ 

An agency that behaves in this way whether 
under orders from above or on its own might well 
expect others to hestitate about cooperating with 
the agency. 

Congress. The Senate and House Intelligence Committees 
now operate under procedures which lead them to be 
briefed in great detail about current CIA operations. 
The committee rules provide that either house can 
make information public even if the President objects. 
All of these provisions are incorporated into s. 22B4. 
While neither house has yet even considered exercising 
this power its presence would stand in the way of an 
iron-clad CIA guarantee to its sources. 

Moreover, even the sweepi~g amendment proposed by the 

CXA would not solve the perception problem such as it is. The 

CIA could still not give any absolute assurance that no 

information would be ordered released by a court which would 

expose a secret source or reveal a relationship with a foreign 

intelligence service. Such information might ba included in 

the personal file of an American which would still be subjected 

to the current procedures of the FOIA or it might be deduced 

from information in a finished intelligence report .which would 

likewise remain subject to the Act. l1J Even information which 

the CIA said was in files now exempt from search and review 

would be subject to court review to determine if the designation 

was correct. Thus the CIA could not give a flat assurance to 
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potential agents nor could it w~thstand a challenge from lawyers 

from friendly intelligence services who would argue that the 

CIA still could not give the absolute assurance that the Agency 

says they seek. 

If the CIA is to solve what it says is the problem it 

would require a complete and absolute exemption from the Act 

in all respects. That it is not seeking. 

Nothing of Importance is Released 

The CIA assertion that no information of any importance 

is ever released as a result of FOIA requests is simply false. 

Many important books and articles have made use in varying 

degrees of information released by the CIA under the FOIA. 

(See Appendix B) Many important documents have been released 

under the Act. (See Appendix CJ 

The more refined version of the CIA argument, apparently 

developed in response to the circulation of such books and 

documents lists, is that al! of the information of value that 

.was released was made public only because it simply confirmed 

information that was in the Church Committee Report and other 

congressional studies. That also is not the case. Even where 

documents released related to subjects touched on in the Church 

Co1TUT1ittee Report the new releases have thrown additional light 

on such important subjects as CIA drug testing, spy operations 

against Americans labeled MERRIMAC and RESISTANCE, CIA covert 
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actions in Chile, CIA relationships with journalists and 

academics and with local police departments. 18/ In some 

cases they have contradicted the congressional reports. 

Moreover, historians find it useful and even necessary to have 

access to the actual documents and· such documents can be a 

very valuable tool for bringing home to students and othe!S 

the reality of past abuses. 19/ 

Moreover the CIA to its credit has made public many documents 

relating to subjects simply not covered by the congressional 

investigations. These include: The CIA's delimitation in 

agreement. with the FBI concerning activities in the U.S.; the 

purported legal basis for the Agency's covert propaganda, sabotage 

and paramilitary operations; internal discussions of CIA 

activities in Laos in 1969; use of satellite photography to 

spy on domestic demonstrations; attempts to keep the story of 

the Glomar Explorer out of the press. 

Those seeking to perpetuate public debate about the role of 

the CIA use the Act regularly and are fighting its amendment not 

because they want to tie up a very small percentage of the CIA 

staff in dealing with their requests but because they have 

secured and expect to continue to secure the release of documents 

of great value to that public debate. 20/ 

The CIA also argues that the FOIA was useful in the past 

when the Agency was not under effective monitoring by Congress 
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and internal mechanisms. It suggests that public oversight 

via the FOIA is no longer necessary. Senator Huddleston in 

introducing s. 2284 indicated that he would be opposed to any 

CIA relief from the FOIA except in the context of a comprehensive 

charter. However, even if congress enacted such a charter and 

it was shown to be operating effectively for a number of years 

citizens should still be entitled to secure the release of 

documents under the FOIA. Perhaps at some future time a 

narrowly tailored change would be appropriate. 

How the FOIA Operates 

The apparent paradox -- that information has never been 

ordered released by a court yet the FOIA has nonetheless led 

to the publication of much information about the agency which 

would not otherwise have been made public -- can be explained 

by examining the process which a request undergoes. 

When a request is made for a file, it is pulled and 

examined to determine if there is any information in the file 

which either must be released because it is not exempt or 

should be released as a matter of policy. Often this is the 

first time that anyone has looked at the file, even if it is 

many years old, to determine if any of it can be made public. 

Some material is often then released. If the requester is 

not satisfied he or she can appeal. In that case the documents 

are examined by another group of more senior officials including 

lawyers familiar with the requirements of the Act. Often 

there are then substantial additional releases. 21/ 
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If the requester is still not satisfied and has the 

resources to persue the matter, a lawsuit is filed. A new 

review then takes place. Others look at the documents 

including lawyers in the Department of Justice or the U.S. 

Attorney's office. As a result additional releases are often 

made; still more material is often released when a 

detailed index of the withheld material is prepared. Other 

releases occur before and even after district court, and even 

Court of Appeals arguments and decisions. 

A request for documents relating to the CIA effort to 

suppress the Glomar Explorer story illustrates this process 

in graphic form, The CIA initially maintained that it could 

not even admit that it had any such documents. Although the 

district court accepted this argument, the Court of Appeals sent 

the case back after expressing scepticism. After reconsidering 

the government made public a set of documents shedding important 

light on the relationship between the CIA and the press.~ 

Administrative Burden 

In his testimony Ambassador Carlucci devotes many pages to 

complaining about the administrative burden posed by the Act 

and suggesting that relief is necessary for that reason as well 

as the others presented. 23/ The CIA argument on administrative 

burdens is wide of the mark on two grounds: 
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The CIA burden is not greater than many other 
agencies which are not seeking relief. 

Despite the wide scope of the exemption sought by 
the CIA, it would not reduce the burden of the 
Agency very substantially. 

The CIA according to Ambassador Carlucci has received 

over the past four years an average of 4,744 FOIA, Privacy 

Act and Executive Order declassification requests per year. 

It currently has a backlog of over 2,700 unanswered requests 

and the figure he says is increasing. 24/ 

By contrast in 1977 [the last year for which comparable 

data are available) the Department of Defense received 47,000 

requests, the Department of Justice 19,000 and the Treasury 

Department, 16,000. 

The CIA estimated its incremental cost for processing 

FOIA requests in 1977 at $1 million (and $1.366 million in 

1978). The Defense Department spent more than $5 million in 

1977 as did HEW and Treasury. Even the Department of 

Transportation spent more than the CIA.~/ 

Since the CIA declines to make its total budget public 

it is impossible to tell if the proportion spent on FOIA is any 

higher. However, the figures do not appear to be out of line. 

Nor is there any reason to believe that comparative figures 

for later years would be any different. 

The CIA also objec~s to having to respond to requests 

from the KGB and from those out to abolish the Agency such as 

Philip Agee. The KGB argument is theoretical since there is no 
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evidence that the CIA has received any requests from a hostile 

intelligence service. There would be little objection to 

permitting the CIA to swnmarily deny such requests. The problem 

is that a foreign intelligence service could easily arrange 

with any American to make its requests. 

As for Agee, the complaint is clearly misplaced. Certainly 

the CIA should not be able to turn aside requests because it 

objects to the political views of the requester. The CIA asserts 

that Agee intends to use the information released to hurt the 

CIA. The Agency can, of course, withhold any information which 

is properly classified or which would reveal sources and methods. 

Agee, like any other citizen, is free to use whatever is released. 

Moreover since Agee has requested only his personal file the 

CIA would still have to answer his request even if its proposed 

amendment were passed. 26/ 

If the CIA burden is not overwhelming the CIA proposal 

would have little effect on it. 

The CIA Annual Report for 1978 under the FOIA indicates 

that only some 20•301 of requests to the CIA would be covered 

by the proposed amendment. More than 50% of the requests to 

the CIA in 1978 were for personal files and would not be affected. 

Another 101 are requests under the mandatory review positions of 

the Executive Order on Classification. 27/ Some 101, according 

to Ambassador Carlucci's testimony, are for the finished 
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intelligence product. Thus the CIA administrative burden 

would not be greatly reduced but the public would be denied 

access to important information. Most of the important 

information which is released falls within this 20-301. 

If the proposed CIA amendments were adopted the perception 

problem would remain and the administrative burden would 

remain but the public would learn much less about the CIA. 
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FOOTNOTES 

1. 5 u.s.c. 552(a) (4) (b). The CIA often declines to waive 
fees and has twice been ordered to do so by district courts. 
See Eudey v. CIA, 478 F. Supp. 1175, (D.D.C. 1978), and 
Fitzgibbon v. CIA, No. 26-700 (D.D.C. Oct. 29, 1976) reprinted 
in Freedom of Information Act hearings before the Subcommittee 
on Administrative Practice and Procedure, Senate Judiciary 
Conmittee, 95th Cong., 1st Sess. (1978), p. 822. 

2. CIA 1978 Annual Report on FOIA Administration, 2 April, 1979, 
p. 5, cited as CIA 1978 Report. 

3. Id. at p. 1. In 1978 the CIA invoked exemption (1) 280 times, 
exemption (3) 408 times, exemption (6) 93 times and exemptions 
(2), (4), (5) and (7) a combined total of 31 times. 

4. The order now in effect is E.O. 12065, 43 Fed. Reg. 28949 
(July 3, 1978). The President could at any time change the 
criteria for withholding for all agencies or just for the CIA 
by amending the Executive Order. 

5. Ray v. Turner, 587 F.2d. at 1194-95. See generally 
"Exemption (b) (1)" in Marwick (ed.), the 1980 Edition of 
Liti ation Under the Federal Freedom of Information Act and 
Pr vacy Act, (Was ington, D.C.: CNSS 19 9 • 

6. In one other case a court ordered material released which 
the CIA asserted related to sources and methods but was not 
classified. (Seep. 5) 

7. As we explain below that does not mean that no important 
documents have been released as a result of FOIA requests or 
litigation but only that when the CIA held firmly to its view 
that information has been properly classified the courts have 
been reluctant, to say the least, to second guess such deter
minations. 

8. Since the Supreme court has interpreted that provision to 
authorize secrecy agreements, U.S. v. Snepp, 48 U.S.L.W. 3527 
(dee. Feb. 19, 1980), there may be debate about its reenactment. 

9. S. 2284 contains several additional provisions which would 
expand the right to withhold information requested under the ~OIA, 
The first part of Sec. 42l(dl, for example, would greatly expand 
the existing Sec. 403(g) and could be read to exempt all information 
about CIA activity. It has apparently been modeled on PL 86-38 
which has been interpreted to grant such authority to NSA. See 
Hayden v. NSA, 608 F,2d, 1381 (D,C.Cir. 1979), This report does 
not discuss these additional proposals. 
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10. Statement of Frank Carlucci, Deputy Director of Central 
Intelligence, before the Subco11'11\ittee on Individual Rights of 
the House Government Operations Committee, February 20, 1980, 
p. 3. See also Impact of the Freedom of Information Act and 
the Privacy Act on Intelligence Activities, hearings before the 
Subcommittee on Legislation, House Permanent Select Committee 
on Intelligence, 96th Cong. 1st Sess., April 5, 1979. 

11. See e.g., in regard to the CIA mail opening program 
Birnbaum v. U.S., 588 F.2d 319 (1978) (tort claim) and 
Driver v. Helms, 577 F.2d. 147 (1st Cir. 1979) (constitutional 
claim), and with regard to Operation CHAOS, the surveillance 
of the anti-war movement, Balkin v. Helms, Civ. No. 75-1773 
(D.D.C,). 

12. See e.g., Frank Snepp, Decent Interval, (New York: Random 
House, 1978) and Joseph B. Smith, Portrait of a Cold Warrior, 
(Putnam, 1976). 

13. Compare the French edition of William Colby's memoirs, 
Honorable Men, (New York: Simon, Shuster, 1978) with the 
American. The former contains information deleted from the 
latter as a result of the CIA clearance process. See c. Marwick, 
"The Growing Power to Censor,• First Principles, June 1979, p. J. 

14. See e.g., Thomas Powers, The Man Who Kept Secrets, 
(New York: Knopf, 1979). 

15. See generally Frank Snepp, Decent Interval,~~ 

16. Report of the House Select Committee on Intelligence 
printed in Village Voice, Feb. 16, 1976, p. 85. 

17. One of the few leaks on record which might have exposed 
a CIA agent was a report relating to Indian plans during the 
Bangladesh crisis. A finished intelligence report was leaked 
to a reporter who published the information. When the story 
was retold in the Powers' book, The Man Who Kept Secrets, 
2.e__,_ cit., pp. 206-7, it was revealed that the source of the 
Inforiiiition could only have been a member of the Indian cabinet 
touching off debate and speculation in India about who the spy 
might have been. 

18. 
In 

of Documents Released 
rt of the Churc 
ngton,O-:C:.--------cNss, 1979). 

19. See Christy Macy and Susan Kaplan, Documents, (New York: 
Penguin, 1980), which reproduces many documents. Some of 
these are from the CIA and were requested for the book even 
though most of the content of the document had already been 
made public. See Appendix E for an illustration. 
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20, See joint letter from 150 national groups and others at 
Appendix F. Is the CIA seeking sweeping amendments precisely 
because of this use? Is the agency in a clearly discernable 
slowdown in responding to requests from those it identifies 
aa ita critics for the same reason and in the hope that the 
passage of the proposed amendments will nulify the pending 
requests? 

21. See Using the Freedom of Information Act: A Step by Step 
~' (Washington, D.C,: CNSS, l979). 

22. The documents are on file in the CNSS library. 

23. See CIA 1978 Report, 2.P.:.. cit. 

24. Carlucci, p. 22. See also CIA 1978 Report. 

25. Harold Relyea, "The Administration of the Freedom of 
Information Act: A Brief overview of Executive Branch Annual 
Reports for 1977," Congressional Research Service Report No. 
78-195 Gov., Nov. 15, 1978, 

26. CIA 1978 Report, 2.P.:.. cit. 

27. Sec. 3-501 of E.O. 12065 provides that each agency shall 
establish a procedure for a mandatory review for declassification 
of any report that reasonably describes the information. 
Requests previously made under the FOIA could be made under 
the E.O. procedures if the CIA amendments have passed. This 
would necessitate the same search and review but the requester 
could not appeal an adverse decision to the courts. 
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APPENDICES 

Texts of Proposed Amendments •••••••• A-1 

List of Books and Articles Released Under 
the FOIA • • • • • • • • • , , , , A-4 

List of CIA Documents Released Under the 
FOIA ••.••.• , , •••• , • , A-6 

Sample of FOIA Documents as Reprinted in 
(Macy & Kaplan, eds.), Documents, (New York: 
Penguin Books, 1980), Illustrating the Value 
of Full Documents • • • • • • , • • • • • .A-10 

Sample of a Document Contradicting the 
Church Committee Report •••• , •• 

APPENDIX F -- Joint Letter Opposing FOIA Amendment •• 

.A-15 

.A-19 
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96TH CONGRESS s 2216 
2D SESSION e 

4 SEC. 3. Section 6 of the Central Intelligence Agency 

5 Act of 1949 (50 U.S.C 403g), is amended to read as follows: 

6 "In the interests of the security of the foreign intelli-

7 gence activities of the United States and in order further to 

8 implement the proviso of section 408(d)(8) of this title that 

9 the Director of Central Intelligence shall be responsible for 

10 protecting intelligence sources and methods from unauthor-

11 ized disclosure, the Agency shall be exempted from the provi-

12 sions of any law which require the publication or disclosure of 

13 the organization, functions, names, official titles, salaries, or 

14 number of personnel employed by the Agency. In furtherance 

15 of the responsibility of the Director of Central Intelligence to 

16 protect intelligence sources and meth~ds, information in files 

17 mainta.ined by an intelligence agency or component of the 

18 United States Government shall also be exempted from the 

19 provisions of any law which require the publication or disclo-

20 sure, or the search or review in connection therewith, if such 

21 files have been· specifically designated by the Director of 

22 Central Intelligence to be concerned with: The design, func-

23 tion, deployment, exploitation or utilization of scientific or 

:24 technical systems for the collection of foreign intelligence or 

:!5 counterintelligence information; special activities and for-

A-1 
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1 eign intelligence or counterintelligence operations; investiga-

2 tions conducted to determine the suitability of potential for-

3 eign intelligence or counterintelligence sources; intelligence 

4 and security liaison arrangements or information exchanges. 

5 with foreign governments or their intelligence or security 

6 services: Provided, That requests by American citizens and 

7 permanent resident aliens for information concerning them-

8 selves, made pursuant to sections 552 and 552a of title 5, 

9 sha.11 be processed in accordance with those sections. The 

10 provisions of this section shall not be superseded except by a 

11 provision of law which is enacted after the date of this 

12 amendment and which specifically repeals or modifies the 

13 provisions ofthis section.". 

A-2 
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96TH CONGRESS s 2284 
2D SESSION e 

Section 42l(d) 

4 421 (d) No provision of law shall be construed to require the 

~ Director of the Agency or any other officer or employee of 

6 the United States to disclose information concerning the or-

7 ganization or functions of the Agency, including the name, 

8 official title, salary, or affiliation with the Agency of any 

9 person employed by, or otherwise associated with the 

10 Agency, or the number of persons employed by the Agency. 

11 In addition, the Agency shall be also be exempted from the 

12 provisions of any law which require the publication or disclo-

13 sure, or the search or review in connection therewith, of in-

14 formation in files specifically designated to be concerned with 

15 the design, function, deployment, exploitation, or utilization 

16 of scientific or technical systems for the collection of intelli-

17 gence; special acth,;ties and intelligence operations; investi-

18 gations conducted to determine the suitability of potential in-

19 telligence sources; intelligence and securit)· liaison arrange-

20 ments or information exchanges with foreign governments or 

21 their intelligence or security services; except that requests by 

22 United Stat.es citizens and permanent resident aliens for in

:.rn formation concerning themselves, mode pursuant to !lectio11s 

:.>4 552 and 552a of title 5, shall be processed in OC'C'ordanee 

:1:i with those !lt•ctions. 

A-3 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

122 

Center for National Security Studies 

111 Morr-A"-· N,E. \\'uld- D.C. aoooa (101) 1144-11380 

Daiei Much I l, 1980 

MEMORANDUM 

SU&IICT: Li1t of bookt and 1nicles bued entirely or partially on CIA documcntt 
decla11ifled throuah the Freedom of Information Act. 

CIA Actlvltlel Wltlw, the Ualted Stat• 

Donner, Fronk. TJw Ap of S""""'-•· New Yort: 
Alfred A. Knop(, Inc., 1980. (fonbcominl) 

Halperin. MortoD H. et al. r,,, Lttwlnl S111tt. New Yort: 
PenJUin Books, 1976. 

Wise, David. Tit, A'"""'°" Polltt s,.,,. New York: 
llandom Hou,e, 1976. 

Horrock, Nicholu M. "New Law ii OislodJUII C.I.A.'s 
Secrets. .. N,w York Tlntn, 5/ 14/75. (delimitation 
aareement between FBI and CIA; CIA file on Socialist 
Workcn Party; CIA ,iudy or U.S. youth movement, 
Ratl,u Yoittli) 

Kihu, Pe11r. "llo-..1 Files ot' C.I.A. Released,• 
N,w York 11,nn, ll/,t75. 

--• •30 Ac::cUli&ld in SWt of Openina Maib, .. Nn1 
York 11,nr,, 7/lJ/7'. (requnt for pmonal file meal, 

requatcr wu iaraet of Cl A mail opcnina) 

Knil,ht, Althea and loaner, Alice. ·Fairfax, Mont,omery 
Liu Aid Received From CIA," W,uhtn,ron Po11. 
I/ 14/76. (aid to poUcc depanmtnll) 

--, ·c.1. A. Documents Reveal Presence of Asen ts on 
'Problem' Campwes,• N,w York Tlm<s. 12/ 18/77. 

Thomaa. Jo. '"C,1.A. Reponin, on Student Group After 
Cuuin, Off Financial Help,• Ntw York TUM~. 
12/ 18/ 77. 

--. ·Cable S0u1ht to Discredit Critics of W•m:n 
Repon, • Nf!N York 77lt,a, 12/16/77. 

Richards, Bill "CIA lnf~trated Black Group, Hett in 
tht 'eOI," w.....,,.,, /'0,1, 3/30/78. 

Sommer, Andrew arw:l Chahire, Marc. ·The Spy Who 
Came in From the Campu1,• N,., Timi,. 10/ 30/78. 

Hersh, Seymour M ... C.l.A. Papen Indicate Broader 
Surveillance Than Wu Admi1tcd, .. Nrw York Tim,$. 
3/9/79. 

--· -C.I.A. UKd Satellite• for Spyina on Anti War 
Protcllen in u.s.,· N,., York r,,,..,, 7/17/79. 

Volkman, Ernest ... Spies on Campus: Pt"1how,. Oc1ober, 
1979. 

ForllpPoftey 

Cook. Blanche Wiesen. Miu/on., of Ptott 11nd l'olltkal 
Wo,fort: £t1111howr'1 Cold War. New York: Double
day, 1911. (fonbcomina) 

Morpn, O.n. Altr~hanu of Groin. New York: Vikina 
Pma, 1919. 

Shawcrou. William. Sidtshow: Kiulnpr, Nixon 1111d ,,.~ 
~11,wtlorr of Combodio. New York; Simon and 
Schuster, 1979. 

Wittner, Lawrence S. 'I'M Amrrlclll'U in Gr«ct: /9,IJ .. /949 
New York: Columbia University Prca, 1911. (forth
comina) 

Wyden, Peter. Boy of~" T1tt Unrold Story. New York: 
Simon ind Schuster, 1979. 

Bermtein, Barton J. ..Coura,e and Commitment: The 
Miuilca of October,• Fonlp s~rvl« Joum11/, Deccm .. 
ber 1975, Vol. 52, no. 12. 

Bernstein. Barton J. '"The Weck We Went to Wu,"' Bullltln 
oftht Atomic Sd,ntull, February 1976, Vol.Jl, no.2. 

Bernstein, Barton J ... The Weck We Went to War. 
American lnlervcntion in Korea," Fonlfn StrYlcl 
Jounw/, January and February 1977, Vol. SI, noa. I 
and 2. 

Bernstein. Barton J ... The Policy of Risk: Cr011ina the 
31th Parallel and Man:bina to the Yalu,• Fo1tlp 
Strvlet Journot. March 1971. Vol. 5,t, no. 3. 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

Bernstein, Barton J. ""The Bay of Pip Rcc:on1Klc:rcd,'" 
unpublilhod paper, 1980. 

Burnham, David. "C.I.A. Soid in 1974 l11r11el Had A• 
Bomba,• N,w York Ti,,..,, 1/27/71. 

Pelz, Stephen ... When the Kitchen Gets Hot, P .. , the 
Buck, .. R~WW$ l1t Alflfflt'GJII Hts1ory. December 1978. 

Pelz, Stephen. ""Truman\ Korean Decision-June n,o," 
for International Security Studiel Propam. Woodrow 
Wil1on International Center for Sc:holara. Smith-, 
aonian lnatitution. 

Winner, Lllwrence S. ·American Policy Toward Greece 
Durin1 World Wu II," l)lplomoik Hutory, Vol. l, 
Sprina 1979. 

leho¥lorCCllllraludT-1of 
Drup ond llolollcal w..,.... 
Marki, John. 71w SNrc#tfor tlw"MMclrurlon C11nd""'1,." 

New York: Time, Boob, 1979. 

Shcflin, AIH W. and Opton, Edward. n.,, Mind Mani· 
puhuor,, New York: Paddiqton Preu Ltd., 1971. 

Walson. Peter. WGrCHr tltt Mind. New York: Basic Boob, 
1978. 

Marro, Anthony. •o.-ua Tnlti by CJ.A. Held More 
Extensive Than Reponed in "7S,'" Nrw York 1lm,J, 

7/16/77. 

Jacobi, John. ·CIA Papen Dccall Secret Experiments on 
Bchovior Conlro~· Wuhln,r<H! /'oil, 7/21/77. 

Horrock, Nidlola1 M. "Private lmtltution1 Uled in C.1.A. 
Effon 10 Control Bchovior," N,w YMk nm.1, 8/2/77. 

Horr0<k, Nicholu M. "Dn,p Teated by C.1.A. on MenlOI 
Patien11," Ntw York Jlm,1, 1/l/77. 

Jacobi, John. '"Rut,m koc:civod CIA Funds lo Study 
Hunprion Rlfu ..... • w.,,,,,,.,°" Poll, 9/ 1/77. 

Richud1, Bill ond Jacobo, John. "CIA Conducted Mind· 
ControlTntl Up1o"12,NcwD1taShow,"' W&Uli,wton 
l'o,i, 9/2/77. 

Reid, T.R. "Ra ... of Mind.Control Elfon, Reveoled in 
CIA Documeoll," WahinillOfl l'wt, 9/ll/77, 

Horrock, Nlcholo1 M. -C.I.A. Document, Tell of 1954 
Project to Crute Involuntary Auauin." Nf'W York 
Timtr, 2/9/71. 
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Wile. David. '"The CIA\ Svenpli1, .. lnqwlry, September 
18, 1979. 

"Open-Air Te,(in1 of lliolosi<al Ajjmu by the CIA: New 
York-1956,'" American Citizen, for Honesty in 
Go't'emmcnt, December !Ii, 1979. 

"Open-Air Tclllftl of Biolopcal Aacnu by lhe CIA: 
Florida-19!1i!li," Ameriean Citin:111 for Honesty in 
Government, December 17, 1979. 

t.plom11 

Boyle, Andrew. Tlw Fourth Man. New York: Dial Pn:11/ 
JaltlCI Wade, 1979. 

Smith, Richard Harris. SpymMl~t'I Ody,uy: Th, World 
of A.Him Dwlk1. New York: Coward, McCann A 
Oeo1htpn. 1980. (fonhcominl) 

Milullu-

Corson. William R. 'TMA.rmino/lr,torfllta, New York: 
Diol Prcu/ Jama Wade, 19n. 

Ep,tcm, Ed•ard Jay. L,p,ul: Th, S.Cnt World of Ltt 
Hrw, 01w•ld. New York: Readers Diani Prn'1 
1978. 

Macy, Chrilty ond Kaplan, SUND. D0nunm11: A Shockinil 
Coll«tlon of Mffllortllldtl, Lt11•1. ,mdTtltxt1 from 
rlw S«Nt Fll,i of tlw Am,rfc,m lnttlllpn£~ 
Co,nm11nl1y. New York; Pcn,uin Books, 19&0. 

Plnico, Jo11ph E. Pltntn, tlw Rtlcla: Tht l'rrwtrtlllOlt 
of N•zl Gmn••Y by Am,rl<'lr• Sttm A,.,.11 l>Mrblf 
World Wa, JI. New York: Vitina Press, 1979. 

WeiMlein, Allen. Ptf}wy: 11tt His,-.CNlmbtr, C111t. 
New York: Alfred Knopf, Inc., ina. 

NOTE: '1h11 u • ,.,,,....,ro1lv, lutt., of boob 1111d or11</t1 
IHutd on CIA documtnt1 rtltoJtd 1li1ou11t 1M FOi.A, Md 
ii "°' /nlntd,d 10 b, uhou111w. 

So1tv r11HM1 10 hl,1or,111u wtn l'Mdt In 1nponrt to 
dtt/culjlNlllon nqvnu. DocunwntJ ,-/HNd In this 
m4,uwr or, oho ltVollobk tltrou,h tht FOi.A. 
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APPENDIX C 
Center for National Security Studies 

111 Nuyl- A ...... I<.£. 1\'uhln,toa., l>.C. 20001 (IOI) 544°1180 

DOCUMENTS RELEASED THROUGH TRI': FREEDOH OF INFORMATION ACT 

C. CENTRAL 
INTELLIGENCE AGENCY 
C•1. COUY UPORT; o.n..a J4. lfft; 641 
,..... A~- f,-(ollty• IN ....... I 
~ • o.a.ber u. 1'74 Nfl/1 rork 
r.....,.nklt,.....,.ClA.._..k 
lllll'llitfflatrtlwlUII.Nnt ........ .................... whkh_.. ...... 
of 1M.......,. PIM. --...,.er,... .... • 
,.._..~ olflct. 5cNlll,p'1,.... 
__ ,. __ CIA 

Ktiy6t ... lffllY ....... • C..sc.,J. ,...t f 
Man;h $. Jt1'4 - .......... o,..dall 
CHAOS. CSrUOlotlPJ, 

C-1, 11d,..,... ef _....... t"'""'9h C.Jtl Mn""""' .. In • ..,.. .. ClA ~ 
K16"16n ,._.... ..., DINae, c.a, .. -
..... .\ppfeflriMlciM c:..-n.. ,-,. 
u. 1175: 

C.Jtm1. ORCANIZATION AHO PllCT'IONS. 
DOMESTIC OPDATIOHS llMSION ANO 
STATIONtDODSh hliNu711, 1"1: 1,.... 
11w ....- of tht DODI II Meltblll 11 ., ........ _ ...... _ 
~,...-.... IN.,_....a ........ , .. wk11t11 
thrt lWttd SU. ............... _,... ... -
lS.l01copyJ 

C4<>k REDESIQIATION Of 
COMPON!NT: S...,. JI.. lffl: 1,.... NI 
lllffWelM1 .......... n.-. 
____ .__ _ ... _ ..... _., ... 
DoNtlic o,.,aucir. Ct.wan (DO) •• hmp 
11..was DMl6G11 (ft). (S, JO/alpf) 

C-lf<J. COIUtES>CINDINCE NTWIIN 
DAVID CINSIUllC. EXICUlM CWCl'OI 
0, THI NATICNAI. ADVIICIIY 
COMMISSION ON OW. aso.DEltS. ANO 
IIIOIAIU) - au::rca 0, 1111 CIA, 
~Jt. , .. , ......... 1.1t17;l --~·_..,_ ... 
bll~lofl--,dwl ..... ........ 
the CIA INf ,a.,.., _. ....... ,.,.,, 
Cl.lOlcopy) 

C ..... ). RE5TLlSS YCJl111ti ........ 1 .... 
No. mu, .. : u ,.... n. ,.,.,t ...,_ the 
lftlffNl"'91111 youlh..,..... el tM late 
1..aa.u1M11111-.~MN.MII .......,..1 • ...,.._ ... .......,., ,..,._.. ....... _.....-_,...._ 
-dwOYll--el ... _ 
Jteerl11 ...................... .. ........ ..-......-.... .... _., __ ,.,.... __ ... 
aa. C•U:t'ol lS4,101-,,1 

C4'el, MIMOllANDUM POil All QA 
1EMPtOYE1S llllM JAMES a. 
SCHl.ESINC:u. llllllCToa, Moy ,. ""' l 
,..., Tht Dlnctor ...... that •I CA 
,-toMII npon .. hbn ... , ,.. Dr"""" 
lfflfttlel wWdi ....... dw ~·· 
charttr,Mcl.,..Mll,....,ilpvffl10 
• 0A ..,..,. wWch .. lnnnliltfflt wkh lht --.-.... -- ...... lhtlflddlnttoffi9Denctar. S..MIOC•t. 
Cl.JO/~) 

C'4. DELIMITATION ACI.EEMENTOf lt41, 
S.,.... Md 0caw.- lHI: 1,...... Thi 
dacwMMt a-dtvre u .,......r....,. tht 
Pll aM the CA ,..... .. QA CNtKtl wkh 
""""' ......... -...... ..... Unit .. 
SW.. Cl.7'0lcopy) 

c• "POTINT1Al KAP ACTIVJTtIS. N 

MIMO TO WIUJAM CCIUY FROM 
WILLIAM V, POL IN&l'ICTClll CENEW., 
w.,.n.,m.»-.n.""',... ... "' 
Iha Mm..._ CA aintKII with ___ ... CIA_.,, .. 

~ ............ c....-. ..... Saaff. ....... ,.~----~ _n. __ .,,i._ 
cewn s..,.n, a.IS... ProalntMM, 
C..., ActM1611 D1..-1 ,\p1MI: U.S. 
a. ......... ~Arttflt-. 
c1uo,-,,1 

C:.11, 10aMA1. MIMOMNDUM ON 
UsPICTM IIIIPONSIIIUTUS Of THE Al 
AND CIA 8' THI lNTID STATES, ,.._.,. ,.1• a,.... n.-nfemd 
to°",.. 17 DI ... ....,.., C....... 
...... n.._. ..... ..,..dM ... ............... __ . ...,..,,, 
C•UC.I. PAMILY JIW!LS-ACTIVffllS 
CXlNfflllJII> TO IE OUl1IDl 1111 CIA OLUTa..., lf'JD. W.,. lffl: .. ,..... 
DC1---·,-..e1Mort, 
ttnl-C-11,JI_..CIA __ oo .....IClll .... wlliOcellW ... ~ _...,_., ... __ ,...._ 
..- .......... lllt.,_....... ---a,11'1,lioM.....,......ctWW.~flnM. ......... .. 111a1,... .,.,...., 11111 
a.. el 11cw1tJ ...,_. to IN 1karuu o1 
_ _._0....116.JOl...,J. 

·c-1»t. usnus YOUTH: tNli ,u 
,.....,. ......... C1A •• 1 ... .-,o1 
........................ whld\~1 
1 .................... 
...,..... 1111 lt fe,llp COUNINI. hrt I It 
~ I• C-1(4) a.np1 INI k !Ml.In IOIM _ _._,.,..,...,......,,_, 
tt..at ~ CD4.JO,cepyl A-6 

• C,ll(d. "fAMilY f!,WE.S• M!MOIANOA: 
1'61 MICII lffl; 'lt ,...._ MttMnlwll .. thl 
D0&...-11 ...... ,..,... .. ,... 
,...... ehel CIA Kllwt1191 wh6dl -, N 
outt6dt .... Apncy't ctw... ... ..,.,._ n. ......,.....__,hi,..,_,.....,. 
uttll6lil ........... ift-,....._iC 
ctd ................ ~ic CoNIICt 

____ .. __ 
...,.... Ill IN U.S ..... M 111 1• U(lll tt7d 
....,.i .......... ,,.,... _....., .... 
IIIO'lftNftbifllN~ ... .,wWcfl 
loc\ltlllll on,.._ 1-,b ,o , ... U.I. Wack 
poWIII' tl'IO¥'eWlffll. csu01.,,1 
-C-UIJS, OAIIXXUMINTS OH PllOJICT$ 
Jt.!SlSTANC! AND MEUIWAC, ,..._tm: 
1"7 ..... 0...... .... fllt ...... kl 
Qm ........ dwlOIA.IIIIMIM• ...... 411 ~,,_,.,...._.111,tN..._. 
oltM...-Wl .. ......_-'Owdl 
a.on.. n-, ... le v.-" .,__. 
ln~dw-,.:ol ........ :lt.-
.Anl,pCWllllrii ................. iA 
___ ,.__., 
~In JNI. MdMmtiNc ......... 
...... w~ o.c ....... cs1ao.C1Di 
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APPENDIX D -- Illustrating the value of reading the full 
document even if document was discussed in Congressional Report. 

Recent congressional committees have reported on a 
number of improper or questionable CIA activities. But even 
acknowledging the accuracy of these reports, the release of 
CIA documents through the Freedom of Information Act has made 
valuable contributions to public understanding of those 
activities and of important issues which they raise. 

These primary documents often contain a richness of 
detail that cannot be conveyed in summary form. They allow 
once secret activities to be placed in context and their 
implications better understood. Even when they contain no 
new factual information they may illustrate official 
attitudes and assumptions in important ways. One example 
is former CIA General Counsel Lawrence R. Houston's 1969 
memorandum concerning the constitutionality of CIA 
paramilitary operations in Laos. 

According to the Church committee, the CIA in Laos, 
beginning in 1962, "implemented air supply and paramilitary 
training programs, which gradually developed into full-scale 
management of a ground war." l / This operation "eventually 
became the largest paramilitary-effort in post-war history,• £1 
until in 1971 the burden of expenses in Laos was turned over 
to the Defense Department. 

The Committee referred to the operation in Laos -- and to 
Houston's memo -- in discussing whether large paramilitary 
actions based solely on Executive authority are an infringement 
of Congress' power to declare war. 3/ Referring to the 
memorandum in a footnote, the Church Committee wrote: 

And, in 1969, the CIA General Counsel wrote 
that the 1947 Act provided "rather doubtful 
statutory authority" for at least those 
covert actions -- such as paramilitary 
operations -- which were not related to 
intelligence gathering. 

Houston's memorandum was prepared in 1969 in response to 
Senator William Fulbright, who raised the issue of whether 
largescale covert paramilitary operations are constitutional. 
It illustrates the lack of seriousness with which the CIA 
treated the problem, Houston begins by playing a game with 

A-10 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

129 

definitions and ends by begging the question with an appeal 
to Presidential authority. "If Senator Fulbright were right 
in saying that we are •waging war' in Laos,• Houston writes, 

we would indeed have a constitutional question. 
A formal declaration of war requires action by 
the Congreas. I know of no definition, however, 
which would consider our activities in Laos as 
"waging war• except Senator Full>J=ight'•· We 
have no combatant• as such, although the Air 
Force pilot• doing the bombing come close, and 
indeed our people on the ground would probably 
not be entitled to the technical protection 
of the Geneva Convention for prisoners of war. 

Senator 
quarrel 
Agency. 

It is obviously futile to argue with 
Fulbright along these lines, as his 
is with the Presidency, not with this 
y 

(The full text of Houston's memorandum is attached.) 
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MEMORANDUM FOR: 
SUBJECT: 

180 

Doc.9a 

30 October 1969 

Director of Central Intelligence 
Symington Subcommittee Hearings 

l. This memorandum is for information. 
2. If Senator Fulbright were right in saying that we 

are "waging war" in Laos, we w·ould indeed have a consti tu
tional question. A formal declaration of war requires action 
by the Congress. I know of no definition, however, which 
would consider our activities in Laos as "waging war" ex
cept Senator Fulbright's. We have no combatants as such, al
though the Air Force pilots doing the bombing come close, and 
indeed our people on the ground would probably not be en
titled to the technical protection of the Geneva Convention 
for prisoners of war. We are assisting with materiel, advice, 
and a fair number of bombs in the efforts of a native popula
tion to prevent a military takeover to which it objects. 
There are any number of precedents throughout history for 
doing this~by executive action without any formal declara
tion of war or execution of a formal treaty. 

3. As for the authority of this Agency to engage in 
such activities, I think you were prooably exactly right to 
stick to the language of the National Security Act of 1947, 
as amended, particularly that portion which says that the 
Agency shall "perform such other functions and duties re
lated to intelligence affecting the national security as 
tile National Security Council may from time to time direct." 
Actually, from 1947 on my position has been that this is a 
rather doubtful statutory authority on which to hang our 

Doc.9b 

paramilitary activities ... op1n1ons, we have the neces
sary statutory administrative capabilities to do the job, and 
if we get the proper directive from the executive branch and 
the funds from the Congress to carry out that directive, 
these two together are the true authorization. We have had 

A-12 

Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

131 . 

such directives from the NSC 10/2 series on, and the Congress 
has provided the funds for the purposes indicated. This posi
tion is consistent with the opinion the Department of Justice 
rendered for us while Nick Katzenbach was Attorney General in 
connection with questions about the Bay of Pigs. The Presi
dent can do what he determines has to be done in the national 
interest, using such assets as are available. 

6. In essence. the question is not a legal one. It is 
the perpetual political power struggle between the executive 
with its responsibility for the conduct of foreign affairs 
and its authority over the armed forces and other executive 
branch assets on the one hand, and the responsibility of the 
Congress for the provision of funds and appropriate authori
zations on the other. It is obviously futile to argue with 
Senator Fulbright along these lines. as his quarrel is with 
the Presidency, not with this Agency. 
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FOOTNOTES TO APPENDIX D 

Final Report of the Select Committee to Stud! 
Governmental Operations With Respect to Inte li}ence 
Activities, United States Senate, 94th Cong., d 
Session, Report No. 94-755, Government Printing 
Office, 1976. (Hereinafter "Church Report") 
Book IV, p. 68. 

Church Report, Book I, pp. 147-48. 

Church Report, Book 1, pp. 35-38. 

Macy, Christy and Kaplan, Susan, Documents: A 
Shocking Collection of Memoranda, Letters, and 
Telexes from the Secret Files of the American 
Intelligence Community, (New York: Penguin Books, 
1980}. 
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APPENDIX E -- Illustrates that documents released under the 
FOIA can reveal errors In official reports. 

In many cases CIA documents released through the 
Freedom of Information Act not only enrich or expand 
government reports of improper CIA activities, but 
flatly contradict them. The resources of government 
committees are finite; their investigations have often 
identified issues which could be examined in greater 
detail by the public using the FOIA as an oversight tool. 

One case in which the FOIA has fundamentally altered 
public understanding of CIA activities is that of Project 
RESISTANCE. RESISTANCE was a nation-wide study of U.S. 
protest movements conducted between 1967-1973. (The FOIA 
has been informative about many aspects of RESISTANCE, but 
this appendix examines only the question of whether 
RESISTANCE information was gathered from open sources or 
through infiltration of political groups in the U.S.) 

Project RESISTANCE was first disclosed in the final 
reports of the Rockefeller Commission and the Church Committee. 

The Rockefeller Commission found that information 
collected for RESISTANCE was primarily based on open sources 
such as newspapers and pamphlets and that the Project "used 
no infiltrators, penetrators, or monitors." Occasionally 
RESISTANCE received assistance from local police departments 
or campus security forces.!/ 

The Church Committee reiterated these conclusions, stating 
that "the files indicate no use of infiltrations by CIA in 
connection with this program. The overwhelming bulk of the 
information continued to be press clippings passed on to 
headquarters."~ 

But Project RESISTANCE files released under the FOIA 
contain numerous reports from unilateral CIA informants who 
infiltrated and monitored protest groups in Texas, Los Angeles, 
Washington, D.C. and elsewhere. The use of informants was a 
matter of policy and not a departure from policy, as indicated 
by printed "Confidential Informant Information" forms attached 
to informant reports. 

(Examples of Project RESISTANCE informant report cover 
sheets are attached.) 
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CONFIDENTLAL INFORMANT lDENTIFICATIO~, 

l •h 

' 

SUBJECT: ' PROJECT RESISTANCE 

·~ CASE NO: !i3L89 OFFICE:_ 

' REPORT DATE: 28 Harth 1969 CATEGORY: I~'TEl\lJ'. 

NAMES A!fil ADDRESSES, OR OTHER IDENTIFYING DATA, 
. OF TEMPORARY · CONFIDENTlAL INFORMANTS: 

:~~:. 2082 

R-l: 

UNDER. NO CIRCUMSTANCES SHA LL TIIE 
IDENTITY. OF CONfJDENTV\L 1Nroni1ANTS 
BE REVEALED TO PERSONS OUTSIDE OF 
OS WITHOUT THE APPROVAL OF DDS/IOS 
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FILE NO. 53) 989 DA TE 27 J:rnuarv; 1968 

ro•"' ,.,, 

SYNOPSIS 

Confident.ial Inror:na~t, li-l, provided 
infonnation concernin& local rroject nesistance 
movements in the tlorth Central Texas area, indi-
cntin, that most or the activities concerning 

· the peace e1ovcsient, includinr. tile .,ctivitics 
of tho :Jtudents for i, l..e:nocr;Jtic :.Ociety and tho 
Dallas C,;ommittee !•or A r·euce!ul ;,,iolution To 'fhe 
;,'ar In Viet 1;am, h11ve established a center at_ 
4~l) :iwiss Aveoae in Vallas, which they call the 
Peace House. He additionally advised th.it it 
h•~ become increasingly evident in recent weeks 
that thc'leaders of these rroups are associating 
with narcotics addicts and pusi1ers in the lialln 
area and that the llolles rolice l>epartment hope 
to collect sufficient evidence to entablish a 
definite relationship between local pe•,ce Mo.ve
ment leaders and t.i1e n,.rcotics tr.ide :,nd ulti
mately discredit these loaders os the result of 
publication of Guch information throue;h a cooper
ative effort with the local news media. R-1 
additionally advised thrit a illack rower Conference 
is scheduled for Dallas, to take place sometime 
in the next two or three months. Adc.litionally it 
appears that there are some noteworthy octivlties 
on the Bishop College campus and 1 t appears the 
Student );on-Violent C:oordinetini; ~ommittee might 
be bocon1in, more active in the J.;all .. s area and the 
"pe1ceniks arc still holdin~ their weekly vigils 
in Uealy !'lozo. l'ne J3nU3ry 17 to 31, 1961.1 edition 
of Jlotes 'to '!'he Undcr1;rwnd i.·u ot-t~ined and 
att.~ched to the re;:ort. 

1125 

REPORT NO.----
•t•\1fll ••rwllVI IIITll•I If 
•1•111 IU' 1•1 llllo ••IC• ••l 
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FOOTNOTES TO APPENDIX E 

l, Report to the President by the Commission on 
CIA Activities Within the United States, 
June 6, l975 ("Rockefeller Report") p. 155-56. 

2. Church Report, Book III, p. 722. 
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s,nator Birch Bayh, Chair 
S••ol• s,i.ct Commilltt o• 1"t<IQll<IIC< 

S••ator Edward K,no.dy. Chair 
S,nat• Jrulkuzry Commilltt 

S<llalor John Cu/o,r, Chair 
Suhcommitttt on Adminiatrative Practice 

and Pro«durt 
Senate Judiciary Committee 

Dear Memben uf Con,ir-: 
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APPENDIX F 

Repre•entativc Edward Boland. Choir 
Hou• P,rmanent Set.ct Committu on lnttlli6tntt 

R•prnmlalillfl Joclr Broolr,, Chair 
Ho,u, Gowrnnunt. Operation.a Committu 

Rtprt1tntati11r Rit'hord1mn Preyer, Chair 
Subcommittre on Government Information 

and lndi/Jid""I Ri,iht. · · 
Hou,, Governmrnt Oittration, Committtt 

We are writin1 to expren our oppo9ition w Sectibn 4:?l(d) ofS ~~4 1 HR 6!">KK, "The N11tional Intellil{enre Act of 
1980,•' which would •uhltantially exempt thr CIA fn>m the fo"'reedom uf Information Ad, and to Section :l of S 
221HtHRH:116, "The lntellisence Reform Act of 1111!11," which would extend lhat exemptinn to all U.S. l ntelliionce 
Al(enciN.• Theee provi1ion1 repreaent a radical chanre in government policy and would 11everely limit the 
diaclomure of information to the public. They would damage 11eriou.11 hiatorical and jc1urn1diatic re11earch and the 
conducl of informed public debate. 

Becaue of the m-.jor role the Central lnttlli,rence AJtency h,ui played in thi1country'1 foNiKrt relation• 9\nce 
World War JI, i'9 filn are an invaluahle nanurce tor hi•torian"', J>tilitical •cienti•t. ttnd other11. CIA documente 
relea•ed under the VCllA have contributed to a 1ub1tantial and grnwina body ofhi1tnrkal andjournn.liatic worka. 

The fo"OIA h111 alao rnulted in the public diatelowre of: 
• ClA 1pyina on the Reverend Martin Lu~t!r King, Jr.: 
• CIA infiltrntion nf lawful pnlltical lP'O•PB in th• United Stale•; 
• CIA 1ecret behRvior con&rol and dr\lll'·lcetina pmtrrnms: 
• Cl A atlempta to keep the Glnmar t,~xplnrer intident out of the pr•~; nnri 
• CIA failure to fully dieclo.e information in reapon11e t,, authorized C:onarC"11»ionol reqn•tR. 

Indeed, th• fOIA providff an Independent ch .. k on th• CIA'• activitin. Under the propoaed n•vi•ion, that 
important check would be eliminated. 

The Freedom of lnfurmation Art in it.II pre1ent form pruvidtt1 nmple protection fur information that i" properly 
clu1ified or which reveal, intelliaence 1ourca or meth<d•. CIA uffkinl• admit that the AIC•Rl'Y can pnltcd 
Jel(itimate aecret• vndeT the Act. Teatifyin1 before the Hou11e Permanent :ielect CnmmiUee on lntelliM"ence la1t 
year, l>eputy Director of the CIA Frank C. Carlucci aaid. "It i• undeniuhle that und .. the current t'OIA. national 
eecurity e:r.emption111 e:r.iat t.o protect our moat vital information." Mr. Carlucd reiternted this po11ition u rN:ently 
u l-'ebn1ary 20, 19HO in te1timony before the Subcommittee on (;overnment lnformRtion nnd Individual H:il(hlll of 
the HnuH Government OpeTation1 Committee. 

Furthermore, John Blake, whou Deputy Director for Adminialration wao rapon1ible for tho admini1tralion 
ofthet'OIA at lheCentral lntelli11ence A1ency, told th.e Senate ,Judiciary Commiltffin 19n that, with rapectlo 
the 1-'0IA, "We have been able to make theneceuary Rdju1tmenta. I am plt,aeed tn report that, in f11ct. I think that 
the AK•ncy i• bettet nff fnr It." 

Given the record ohub1tantial pubHc benefit from lht! uaeo ufthe Act nnd the CIA·, continued ability to protect 
legitimate NCret1, there ia no juatifkation for virtually exemptinl( th,• CIA from the 1-'ret"<iom of Information Ac\. 
Any concem1 abm1t the li"OIA 1hould be revi.w-ed tnrefully throuMh puhlic hearin,c, fll which hiatnriana, 
joumaliate and othrr u11ere of the Act are 11iven the opportunity to tf'fltif)'· 

It ;, i~ra.tiur that th• Frudnm of Information Ar.I not h,,• aatrr/icrd a, part of a hn11t.v or ill-ctm•idertd 
rHC"tion to t'll.rN"nt int,rnatio11al tPn•iona. We UfA'e you to rejfd Section 24lld)ofS 2'2R4,·HR 6t~. Section :l o(S 
2'JlfVHR K:Uti, and any 1imilor provUlion which would undtircut tht• FCllA. 

cc:. All memhff1 of the Seim Committee on lnll"llif(ence and the Committee on the Judiciary, U.S. Senate; All 
memben of the Permanent Select Committee on lnlPlliKencc and the Committee on Government Operationir, 
U.S. Houae of Repreoentalivea 

attached: List of Hookat und Articl• Hued Whull.v nr in Part un ll•K·Umt'ntM Re)Pnta«"d hy tht! CIA ua n 
Reeult of the Freedom of Information A,1 

•J>INMl" not• th11l. while thi• lf'ltn Rddrell4tll our , .. 1nt'f'rn11 uhout provi11ion11 nlTt'f.1.inK th4• t-'not-dnn, uf Jnf11rmntion At·t. ith1 nol 
intltl'lded io imply ,upport rnr nny nth Pr pn,vi11ion nf thr prupo.ird lf'1lit1l11,tiun. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CENTER FOR NATIONAL SECURITY 
STUDIES . 

122 Maryland Avenue, N.E, 
Washington, D,C, 20002 
(202) 544-5350 

MORTON H. HALPERIN 
1756 Swann Street, N.W. 
Washington, D.C., 20009 
(202) 265-1717 

MONICA ANDRES 
1869 Mintwood Place, N,W, 
Washington, D.C. 20009 
(202) 234-4014 

Plaintiffs 

v. 

CENTRAL INTELLIGENCE AGENCY 

STANSFIELD TURNER, Director 
central Intelligence Agency 
Washington, D.C. 20505 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
l 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 

COMPLAINT FOR INJUNCTIVE RELIEF 
(FREEDOM OF INFORMATIOfil 

JURISDICTION 

swm, J. 

8:· 1,-.n-. - -,, . ') 
tJ Fw1Ul 

l1AY 15 ,sso 

l, This is an action under the Freedom of Infor111&tion 

Act, as amended, 5 U.S.C. S552(a)(4)(B)(FOIA) and the 

Administrative P.rocedure Act, 5 u.s.c. 5702 to enjoin de-

fendants from unreasonable delay and discriminatory treat

ment in processing FOIA requests from plaintiffs, to require 

defendants i111111ediately to process plaintiffs' requests for 

records, a.nd to ~nut access to certain records in defend-

ants' possession. 

2. Thia Court has jurisdiction over this action 

pursuant to 5 u.s.c. S552(a) (4) (Bl, and 28 U,.S.C. S1331. 

PARTIES 

3. Plaintiff-Center for ~ational Security Studies 

("CNSS") is a project of the Fund for Peace and the American 
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Civil Liberties Union Foundation. Among its activities, 

CNSS makes extensive use of the FOIA to obtain government 

documents concerning national security issues, including 

issues relating to the CIA, and makes such documents avail

able to scholars, journalists and other interested persons. 

CNSS monitors .legislation and members of its staff are 

frequently requested to testify before congressional com

mittees concerning national security issues, including issues 

relating to the CIA. Members of the CNSS staff publish a 

monthly publication entitled "First Principals" and nwnerous 

articles and books concerning national security using infor

mation obtained from the government under the FOIA. In 

addition, CNSS publishes abstracts of government documents 

which have been released under the FOIA. 

4. Plaintiff Mortin H. Halperin is the director of 

CNSS. He has responsibility for all activities of CNSS, 

including supervising staff members. Halperin needs access 

to the material which is the subject of the FOIA requests at 

issue in this complaint to prepare speeches, testimony 

before Congress and publication of books and articles on 

matters affecting national security. In addition he seeks 

access to this material to aid in teaching a graduate level 

course at Collllllbia University concerning national security 

matters. 

5. Plaintiff Monica Andres is the librarian of CNSS. 

She is responsible for making requests under FOIA, including 

many requests which are the subject of this suit, main

taining files of information released under FOIA and pro

viding information and copies of documents to scholars, 

journalists and others requesting information about the CIA 

and national security. Plaintiff Andres also prepares 
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abstracts of documents released under FOIA and writes 

articles for "First Principals" based on information released 

under FOIA. 

6. Defendant Central Intelligence Agency ("CIA") is 

an agency of the United States and has possession of records 

to which plaintifffs seek access. 

7. Defendant Stansfield Turner is Director of the 

CIA. 

COUNT I 

8. By letter dated January 19, 1976, Morton H. Halperin 

requested access under FOIA to all responses to the May 9, 

1973 directive of the Director of Central Intelligence 

asking that he be informed of any activities which might be 

construed to be outside the legisl~tive charter of the 

agency. 

9. By letter dated January 28, 1976, Gene F. Wilson, 

the Infor!llation and Privacy Coordin_ator of defendant CIA, 

acknowledged receipt of the request, denied the request for 

the waiver of fees and noted delays that were being caused· 

by the large volume of requests •. 

10. By letter dated February 17, 1976, Wil:son informed 

Halperin that the records he had_requested were being with

held under exemptions l, 3 and 5 of FOIA; 

·11. By letter· dated March 2, 1976, Halperin appealed 

the denial. 

12. By letter dated August 25, 1976, the Department of 

the Treasury released one document, with certain names 

deleted, which had been referred by the CIA to the Secret 

Service for disposition • 
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l3, By letter dated December 8, 1976, the Department 

of State released four documents referred to it as the 

originating agency by the CIA as a result of Halperin's 

appeal, 

14, By letter dated May 23, 1977, defendant CIA re

leased one document in its entirety and twenty (20) docu

ments with partial deletions, primarily _of names, job titles 

and identifying information based on exemptions l, 3, 5, and 

6, 

15. By letters dated June 6, 1977, defendant C!A 

released two documents in their entirety, fourteen (14) 

documents with partial deletions and withheld three (3) 

documents in their entirety, The grounds upon which ma

terial was withheld were exemptions l,_3, 5 and 6. 

16. Almost two years later, by letter dated April 23, 

1979, defendant CIA released five (5) documents in their 

entirety, seven (7) documents with partial deletions and 

withheld one document in its entirety. The grounds for 

withholding material were exemptions land 3, 

17. Over four years have passed since plaintiff 

Halperin originally filed this request and, although addi

tional documents subject to the request are acknowledged to 

exist by defendant CIA, no further response to this request 

has been received, in violation of subsection- Ca) (6) (Al of· 

FOIA. 

COUNT II 

18. By letter dated June 25, 1976, to defendant CIA, 

Morton H, Halperin requested access under FO:!A to sixty (60) 

documents identified in the Final Report of the Senate 

Select Committee to Study Governmental Operations with 

Respect to Intelligence Activities. 
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19, In telephone conversations in October and December 

1976 with persons at CIA, the staff of CNSS was informed 

~,at periods of time varying from three weeks but not ex

ceeding three months would be required to process the request. 

20. By letter dated December 8, 1976, Halperin in

formed Gene Wilson, Freedom of Information Officer at 

defendant CIA that he was treating as a denial the failure 

to process the request within ten days as provided by sub

section (a) (6) (A) (i) of the FOIA and was appealing the 

denial pursuant to that subsection. 

21, By letter dated December 16, 1976, Wilson informed 

Halperin that arrangements would be made to consider his 

appeal. 

22. Defendant did not make any disposition of the 

appeal within twenty (20) days as provided in subsection 

(a) (6) (A) (ii) of FOIA and, over forty months l~ter, no 

disposition of this request has been made by defendant CIA, 

COUNT III 

23, By letter dated June 28, 1976, plaintiff Halpe.rin 

requested access under FOIA to all files in the possession 

of defendant CIA relating to "Project 2" referenced in the 

Final Report of the Senate Select Committee to Study 

Governmental Operations with Respect to Intelligence Activities. 

24. By letter dated July 7, 1976, defendant CIA 

acknowledged receipt of this request. 

25. By letter dated July 15, 1976, Halperin informed 

defendant CIA that he was treating the failure to process 

the request within the ten day limit under FOIA as a denial 

and was appealing pursuant to subsection (a)(6). Halperin 

noted his willingness to wait provided that a specific time 

76-917 0 - 81 - 11 
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table was set and that the CIA agreed that no documents 

covered by the request would be destroyed prior to the 

conclusion of any litigation arlsing out of the request. 

26. By letter dated August 5, 1976, Wilson replied to 

Halperin estimating a total of four months required to 

process the appeal, giving assurance that the files would 

not be destroyed, and noting that it was the CIA's policy to 

process requests sequentially as a matter of fairness. 

27. Over forty-five (45) months later, no disposition 

of this request has been made by defendant CIA, in violation 

of subsection (a) (6) (Al (ii) of FOIA. 

COUNT IV 

28. By letter dated September 20, 1976, plaintiff 

requested access under FOIA to all memoranda in the pos

session of defendant CIA analyzing the House Intelligence 

Committee Report including memoranda sent to the House 

Committee requesting changes or deletions and any assess

ments of damage made after the report was published in the 

Village Voice. 

29. By letter dated October 5, 1976, Wilson acknowl

edged receipt of the request and informed Halperin that the 

heavy volume of FOIA requests had resulted in processing 

backlogs, that he had a right to appeal if the request was 

not processed within ten working days and that he would be 

notified if processing and research fees exceeded $25. 

30. By letter dated November 15, 1976, Halperin 

elected to treat the failure to respond to the request 

within ten working days provided by FOIA as a denial and 

appealed. 
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31. By letter dated November 18, 1976, Wilson acknowl

edged receipt of the appeal. 

32. Over forty-one (41) months later, no further 

response has been received concerning this request, in 

violation of subsection (a) (6)(A) (ii) of FOIA. 

COUNT V 

33. By letter dated January 11, 1978, plaintiff Andres 

wrote on behalf of CNSS requesting access under FOIA to 

defendant CIA's files on the assasination of Richard Welch. 

34. By letter dated February 7, 1978, Wilson acknowl

edged receipt of the request and informed Andres that pur

suant to the request for waiver of fees, the CIA had agreed 

to waive the first $200 of search fees. Wilson requested a 

confirmation of the CNSS's willingness· to pay for search 

fees in excess of that amount and noted that no processing 

would occur until such confirmation had been received. 

35, By letter dated July 20, 1978, plaintiff Andres 

indicated CNSS's willingness to pay at least $200 in search 

fees and requested that she be informed of any fees in 

excess of that amount. 

36. By an undated letter from Charles Savige, de

fendant CIA indicated that CNSS would be informed of any 

fees in excess of $200, noted that there were processing 

backlogs and that a right of appeal would exist if the 

request were not processed within ten working days. 

37. ()Ver twenty-eight (28) months have passed since 

this request was filed and no disposition has been made of 

this request, in· violation of subsection (a) (6)(A) of FOIA. 
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COUNT VI 

38. By letter dated May 3, 1978, plaintiff Andres 

requested access on behalf of CNSS to all correspondence 

between any university and defendant CIA concerning 

guidelines governing relations between the university and 

defendant CIA. 

39. By letter dated May 17, 1978, Wilson acknowledged 

receipt of the request, denied the request for waiver of 

fees on the grounds that the amount of material that would 

be released to the public would be insufficient to warrant 

such a waiver of fees and indicated that the CIA would not 

process the request until it had received a "firm commitment 

to pay the resultant processing fees." 

40. By letter dated October 27, 1978, plaintiff Andres 

indicated CNSS's willingness to pay up to $50 in search fees 

and requested notification if fees would exceed that amount. 

41. By letter dated November 7, 1978, Savige for 

George W. Owens acknowledged the October 27th letter and 

indicated the inability of the CIA to process the request 

within ten working days due to the heavy backlog. 

42. Over ,ighteen months later, no further response 

has been received concerning this request, in violation of 

subsection (a) (6) (A) of FOIA. 

COUNT VII 

43. By letter dated August 11, 1978, plaintiff Andres 

requested access to the file containing the overall intelli

gence activity budget for fiscal year 1979. 

44. By letter-dated September 7, 1978, Savige for 

George Owens, Information and Privacy Coordinator of de

fendant CIA, denied access to this material under Exemptions 

land 3 of FOIA. 
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45. By letter dated September 15, 1978, plaintiff 

Andres appealed the denial. 

46. By letter dated September 20, 1978, Savige ac

knowledged receipt of the appeal. 

47, Over nineteen months later, no further corre

spondence has been received concerning this request, in 

violation of subsection (a) (6) (A) of FOIA. 

COUNT VIII 

48. By letter dated Octcber 11, 1978, plaintiff 

Andres requested access on behalf of CNSS to all documents 

pertaining to a June 14, ;978 meeting between CIA officials 

and university presidents. 

49, By letter dated October 24, 1978, defendant CIA 

declined to waive search fees and indicated that no further 

processing of the request could take place until a firm 

·commitment to pay such fees had been obtained, 

50. By letter dated October 26, 1978, plaintiff 

Andres indicated CNSS's willingness to pay costs up to $100 

and requested notification if search fees exceeded that 

amount, . 
51. By le-tter dated November l, 1978, defendant CIA 

indicated that it would take between six and nine months to 

complete processing of the request and informed CNSS of its 

right to appeal in view of the fact that the CIA was unable 

to complete the processing of the request within the ten 

days provided under FOIA. 

52. Over nineteen months later no further reply has 

been received· concerning this request, in violation of sub

section (a)(6) (A) of FOIA, 
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COUNT IX 

53. By letter dated October 20, 1978, plaintiff Andres 

requested on behalf of CNSS access to all records pertaining 

to CIA involvement in the 1953 coup d'etat in Iran which led 

to the overthrow of Mohanuned Mossadegh. 

54. By letter dated May 22, 1979, defendant CIA ac

knowledged CIA participation in the overthrow of Mossadegh, 

admitted that it had made no search for records covered by 

the request but stated that any records which might exist 

would be exempt from disclosure under Exemptions 1 and 3 of 

FOIA. 

55. By letter dated May l, 19B0, plaintiff Andres 

appealed this denial. 

56. Defendant CIA's failure, fo~ over eighteen months, 

to conduct a search for records covered by the request and 

to review them to determine whether they are exempt violates 

subsections (a)(6)(A) and the segregability provision of 

FOIA. 

COUNT X 

57. By letter dated November 8, 1978, plaintiff Andres 

requested access on behalf of CNSS to ten case files sub-

mitted by the CIA to the Senate Select Committee on Inteiligence, 

Subcommittee on Secrecy and Disclosure in connection with 

that Subcommittee's investigation of national security 

secrets and the administration of justice. 

58. By letter dated December 12, 1978, defendant 

responded to this request and two others filed on November 8 

indicating that it would cost approximately $300 to process 

the requests, requesting a $150 deposit prior to beginning 

processing and denying a request for a fee waiver. 
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59. By letter dated March 29, 1979, plaintiff Andres 

indicated that the records requested were specifically 

identified and asked that the CIA reexamine the request and 

the lllllOunt of time and effort required to process it. The 

letter indicated that the original estimate far exceeded the 

reasonable standard charges for document search and dupli

cation, as provided for under FOIA. It further noted that 

the FOIA conference report had stated "fees should not be 

used for the purpose of discouraging requests for in~orma

tion or as obstacles to disclosure of requested information." 

60. By letter dated March 4, 1980, defendant CIA 

denied the request on the grounds the records requested were 

exempt in their entirety under Exemption 3 of FOIA. 

61. By letter dated March 17, 1980, plaintiff Andres 

appealed the denial noting that it was likely that segre

gable portions of the ten case files were not exempt and 

were required to be produced under FOIA. 

62. By letter dated March 24, 1980, defendant CIA 

acknowledged the appeal and noted that the backlog of 

appeals would resu1t in processing delays. 

6~. The failure of defendant CIA to release nonexempt 

portions of the requested files within the time limits set 

forth in FOIA violates subsection (a)(6) (A) and the segrega

bility provision of FOIA. 

COUNT XI 

64. By letter dated November 21, 1978, plaintiff 

Andres requested access on behalf of CNSS to •any submis

sions made to the eight congressional committees. 

relating to the Agency's attempts to influence the outcome 

or in any way manipulate the French elections in the last 

five years.• 
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65. By letter dated D~cember 18, 1978, defendant 

denied this request. The CIA indicated that it had not 

conducted any search for such records and could neither 

confirm nor deny their existence, but that if such records 

existed they would be classified and exempt from production 

under exemption .1 of FOIA and further would relate to infor

mation pertaining to intelligence sources and methods which 

the Director of Central Intelligence has the responsibility 

to protect from unauthorized disclosure in accordance with 

S 102(d)(3) of the National Security Act of 1947 and S 6 of 

the Central Intelligence Agency Act of 1949, making them 

exempt pursuant to exemption 3 of FOIA. 

66. By letter dated December 28, 1978, plaintiff 

Andres appealed. 

67. By letter dated January 9, 1979, defendant ac

knowledged receipt of the appeal. 

68. Over sixteen (16) months later, no further re

sponse has been received concerning this request, in viola

tion of subsection (a) (6) (A) (ii) of FOIA. 

COUNT XII 

69. By letter dated July 30, 1979, plaintiff Andres 

requested access to any photographs of the United States 

obtained by the National Reconnaissance Office or any other 

agency or _component ·of the Defense Department of the CIA 

through any method of overhead reconnaissance, including 

satellite surveillance, during _the years 1966, 1968, 1969, 

1978 and 1979, including any analyses of such photographs. 

70. Over nine months (9) have elapsed and no response 

bas been received concerning this request, in violation of 

subsection Ca) (6) (A) of FOIA. 
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COUNT XIII 

71. The allegations in paragraphs 1-70 of the Complaint 

are repeated and incorporated herein by reference. 

72. Defendant CIA, by the acts and practices described 

above, has failed to meet its obligation to process requests 

within the time limits set forth in subsection {a) {6) of 

FOIA. Defendant CIA has failed to exercise due diligence in 

processing the FOIA requests which are the subject of this 

Complaint and no exceptional circumstances exist which 

justify the delays. 

COUNT XIV 

73 •. The allegations of paragraphs 1-72 of the Complaint 

are realleged and incorporated herein by reference. 

74. The failure of defendant CIA to comply with the 

processing deadlines of FOIA has had the purpose, among 

others, of delaying the processing of requests in the hopes 

th~t favorable legislation would be enacted which would 

exempt all. CIA. records from disclosure. 

75. This failure to process and release no~-exempt· 

records has injured plaintiffs and impeded their efforts to 

collect and analyze information about the national security, 

to make such information available to the public and other

wise to use such information in their daily activities, 

76. Defendant CIA's conduct violates FOIA and the 

Administrative Procedure Act. 

COUNT XV 

77. The allegations in paragraphs 1-76 of the Complaint 

are repeated and incorporated herein by reference. 
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78. Defendant CIA has established polic~es and proce

dures with respect to processing FOIA requests, including a 

policy of processing requests on a sequential basis as they 

are received. 

79. Because plaintiffs frequently use FOIA to gain 

access to records concerning the vital public interest in 

national security and because plaintiffs often use the 

information obtained under FOIA to criticize the CIA and to 

engage in debate before Congress and other public forums 

over the appropriate measures to protect national security, 

defendant CIA has departed from the policy of sequential 

processing and other policies and procedures with respect to 

FOIA requests received from plaintiffs. It has delayed or 

taken no action on many of plaintiffs'. requests while pro

cessing subsequent requests from other persons. 

80. This conduct discriminates against plaintiffs in 

violation of FOIA and the Administrative Procedure Act. 

81. The work of plaintiffs in engaging in public 

debate and· in lnforming the public about issues affecting 

the national security has been frustrated by this unlawful 

an.d discriminatory conduct of defendant CIA. 

WHEREFORE, plaintiffs pray that the Court (1) order 

defendants to complete processing of all aforementioned 

requests within one month; (2) enjoin defendants from dis

criminatorily processing any further requests from plain

tiffs; (3) establish procedures to accomplish processing of 

FOIA requests in a reasonable period of time; (4) order 

defendants to permit access to the requested records; 

(5) take such action as the Court deems appropriate under 
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ion (a) (4) (Fl of FOIA; (6) order expeditious ~ro-

---,-:JS in this action as provided in 5 u.s.c. 552 (a) (4) (D); 

(7) award plaintiffs their costs and reasonable attorneys' 

fees in this action; and (8) grant such other and further 

relief as the Court may deem just and proper. 

Dated: Washington, D.C. 
May 15, 1980 

Of Counsel: 

Mark H. Lynch 
Susan w. Shaffer 
American Civil Liberties 

Union Foundation 
122 Maryland Avenue, N.E. 
Washington, D.C. 20002 

~-L 
PRA,EME W. BUSH 
~lin & Drysdale· 
1101 Seventeenth Street, ?J.W. 
Washington, D.C. 20036 
(202) 862-5000 

Counsel for Plaintiffs 
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Mr. PREYER, Let me ask either of you a few questions as to whether 
there is any sort of ground for reconciliation here. When the Govern
ment is defending an FOIA case in court it has to prepare ~etailed 
indexes of materials that are withheld and the reasons for withhold
ing them. The CIA complains that this is a great litigative and admin
istrative burden. 

Are there any ways to cut back either on the indexing requirement 
or on the extent of the affidavits that the Government must file in these 
lawsuits that would not damage your interests in lawsuits and that you 
would consider W • 

Mr. LYNCH. Quantitatively I think there is a great deal that could 
be done to reduce what I recognize to be sometimes an unreasonable 
burden, not only on the CIA but on other agencies as well, in the prepa
ration of what are called Vaughn v. Rosen affidavits. 

We are exploring in a couple of case.s the possibility of random 
sampling in cases where there are a lot of documents and the Vaughn 
index may be very long indeed. We are explorin11: the possibility of 
random samplng of some of the documents and having a relatively 
detailed justification provided for why those documents that are the 
subject of the random sample must be withheld. The judge could then 
make a decision based on the random sample. 
If he decides that arP.Uments are unwarranted then his decision 

would apply to the other ·documents. To insure that the judge's decision 
was followed it mi1?ht be necessary to have a post hoc audit of another 
set of random samples. 

We do recognize the lack of utility in preparing Vaughn v. 
Ro1Jen affidavits that could go on for hundreds and hundreds of pall:08 
that do not say anything very snecific. 

I think, with respect to the detail that the courts have deman<led
and this goes to the qualitative nature of the Vaughn v. Rot n 
aflidavits-particu]ar]y the U.S. Court of Appeals for the District "f 
Columbia circuit. in a case called Ra11 v. Tu'l"Mr which is the lead
ing case on Vaughn v. Rosen as it applies to the CIA-that case is at 
58'7 Fed. 2d 1187. I think that detailed a demand is not unjustified 
and if the courts are going to perform de novo review they need that 
detail. 
. I wo}lld ~gree that it is not necessary to have quite the quantity that 
1s reqmred m some cases. 

Mr. PREYER, While that does not address the CIA argument about 
misperception, I gather what :von are saying is that something can be 
done by way of reducing the litigative and administrative burden on 
that score. 

Mr. LYNCH. Yes. That is right, l\fr. Chairman. On the perception 
problem, I think there are also some grounds for reconciliation. 

I realize I was quite harsh in mv criticism oi R.R. 7056. but R.R. 
7055 does not merit such harsh criticism at all. I think that bill is per
haps redundant because I have not been convinced that this perception 
problem is real. 

A.ssnming that it is, if you had an exemption as contemplated by 
H.R. 7055 that lays out in the law that information provided under 
an express promise of confident.ialit:v from either a secret intelligence 
source or from a foreign intelligence service is going to be kept, I 
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would not have any grea.t objection to that. I think that kind of infor
mation is clearly exempt under exemption (1) and under exemption 
(3) in 50 U.S.C. 403(d) (3), but if they would like to have it in black 
and white so that they can go to their foreign lie.son agencies and 
sources and say, "Here we have an exemption that will protect the 
information you provide under an express request for confidentiality," 
it will be protected. 

However, it would be reviewed if necessary by a judge. That is nec
essary. If they get the total exemption that they want with no threat 
of judicial review we are going to find, first, 5-pa~ documents, then 
25-page docUillents, then 500-page documents which are ~oing to be 
withheld in their entirety because there is one source sensitive sentence 
buried in the middle. You need that threat of review to make sure that 
that withholdin~ by contamination is not put into effect. 

Mr. PREYER, Let me ask Mr. Halperin this. All properly classified 
material is exempt from disclosure under the Freedom of Information 
Act. Can you speculate as to why the President did not broaden the 
recently revised Executive order on classification to include categories 
of information that the CIA is now a.sking Congress to protect¥ 

Mr. HALPERIN, You are a.skin~ me to speculate, Mr. Chairman, about 
the process of decisionmaking within the executive branch. 

I think part of it is that simply a different group of people were 
responsible for drafting the Executive order than are responsible for 
develoninp: the CIA amendments. 

As I understand it, the CIA dirl not press for those changes in the 
Executive order. I think it may be because they recognized that they 
would not Q"et them. 

I think it is also because they want to ,zet themselves out of the pro
cedural requirements of the Executive order. For example, the new 
Executive order has what we call the balancing test in it which says 
that information can only be withheld if the public value of it does not 
outwei,rh the possible injury to national security if it is released. 

Insofar as the CIA relies on the first exemption, they have to engage 
in that balancin,z:. They have been resisting that bitterly and they ha.ve 
just been ordered by the District Court of the District of Columbia, by 
Judge Sirico., to engage in that balancing which is required by the 
Executive order. 

I think they would prefer to rely on a statute that they can draft 
and which they can make sure does not have, from their point of view, 
anv loopholes. 

I think one has to say that if the President's judgment is reflected in 
that Executive order as to what information needs to be kept secret in 
the interest of national defense and foreign relations and wha.t pro
cedures ought to be followed, the Agency should be required to live 
with that and Conw-ess should not be asked to give them a lower 
standard than the President gave them in the Executive order. 

Mr. PREYER. Thank you. Let me give someone else a cha.nee here. 
Mr. Drinan ¥ · 
Mr. DRINAN, Thank you, Mr. Chairman. 
I want to commend .the witnesses on their sta.tement. I was particu

larly impressed, Mr. Halperin, by the last paragraph on page 1; 
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namely, that even if the CIA got everything that they wanted to with 
regard to the FOIA their problem would still exist. 

I would assume that they could tell foreign intelligence offices and 
foreign sources of information that everything that they receive from 
those souroes would be classified. They would have that power I would 
assume. 

[ General response of "Yes."] 
Mr. DmNAN. Why do they not do that and say that it is classified 

forever and cannot be declassified 9 
Mr. HALPERIN, It is because under the Freedom of Information Act 

a judge does conduct a de novo review of classified documents and 
could, in theory, reach the judgment that it was not properly classified 
and order it released. 

I think that it is extraordinarily implausible the.t any Federal dis
trict court judge would order release of information received from a 
confidential or secret intelligence source whose life could be put in 
jeopardy if information were released. That has never happened. I 
cannot imagine it happening. 

I think the CIA could say, with absolute confidence, "We are con
fident that we have ample authority under the Freedom of Information 
Act to decline to release this information and we will not release it." 

Mr. l>mNAN. They perceive this to be a problem and rightly_ or 
wrongly, they have the idea that these foreign agents are not speaking 
to them. They say that they cannot prove it because you cannot prove a 
negative. However, these people are just not giving the information. 

Is there any way besides amending the FOIA by which the law can 
reach the problem that the CIA feels it has W 

Mr. HALPERIN. I do not think that there is any way to reach that 
problem. First of all, our position is that these protests about the 
Freedom of Information Act have not arisen spontaneously from these 
foreign information sources but that there have been some previous 
discussions. 

I think the problem, in large part, stems from our political system. 
If I were a foreiwi source thinking about working for the CIA I would 
be much more disturbed about reading in the newspaper that Iranian 
nationals helped the U.S. Government rent a warehouse which was to 
be used in the aborted attempt to rescue the hostages and that Ameri· 
can CIA agents or intelligence officers went in disguised as European 
businessmen and worked with local Iranians to set up arrangements 
to rent the trucks, and so on. 
If I were an Iranian who cooperated with that I would feel very 

nervous because those stories were in the newspaper, not because 
there was a Freedom of Information Act. 
If I were a national of another country thinkin~ about cooperating 

with the CIA or some other U.S. intelligence service I think I would 
be much more affected by that, by the fact that the CIA left behind a 
record of every Vietnamese who cooperated with them to be captured 
by the North Vietnamese, by the fact that the Kurds were encouraged 
to revolt and then were left to be killed than I would be by the theo
retical possibility that some judge someday may order something be 
released under tlie Freedom of Information Act. 

Mr. DRINAN. I assume that the CIA is preparing legislation to take 
care of all of those things too. They want to correct those. 
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Mr. liAI.PEmN. aut they have to be prepared to indiot high White 
House officials if they want to correct that problem. I do not know 
that they have legislation--

Mr. DRINAN. Coming b~k to my original question, is there any way 
to meet them halfway¥ They feel very sincere about this and very 
strongly. They have the White House semipursuadedi a.t le&lit. 

Mr. IIALPEluN. I think, as Mr. Lynch ha.s suggested, tnat the amend
ment that the chairman a.nd the subcommittee ha.s put in meets the 
problem insofar as it is a legitima.te problem. The problem is if the 
CIA a.nnounces it as not effective or not acceptable, then since it is a 
perception problem it does not meet it. 

We have always felt that the only way to deal with the problem is 
to persuade the CIA that they are not going to get what they want, 
that they therefore ought to be willinJ to work with the committees 
to develop somethi~ which will not vitiate the act but will give them 
something to deal with their perception problem. 

I think, as soon as they realize that they are not going to get what 
they wa.nt, it would be possible very quickly to agree to something 
aloiyf the lines of the amendment that has been put forward by-

Mr. LYNCH. Mr. Drina.ni · 
Mr. DRINAN, Yes. 
Mr. LYNCH, I just want to point out too that it is worth underlining 

the rather wishy-washy nature of the CIA's contentions in this matter. 
They origina;l]y took the position that they had to have a total file 
exemption in order to t&ke care of the perception problem. They 
oould not sell that to the Justice Department, so they backed off' from 
that. 

Now they are saying their perception problem can be solved if the 
possibility of judicial review is removed. If they are unsuccessful 
there, I think they may fall back to the position of saying that the 
perception problem will be solved with H.R. 7055. 

They have wishy-washed back and forth here quite a bit as t-0 what 
the necessary cure for this purported perception problem is. 

Mr. DRINAN, I have one last guestion, Mr. Chairman. 
The seventh exemption of the FOIA is that the CIA can withhold 

all information received from a confidential source. Why is that not 
adequate f I sup_pose that is ultimately reviewable, but if they sax 
that something is from a confidential source or a foreign agent, it 
seems to me almost inconceivable that any Federal judge would assert 
the power, if he has the power, to say that the:y have to disclose it. 

Mr. LYNCH, I am s_ympathetic to the CIA with respect to why they 
cannot use the seventh exemption because that is all predicated on law 
enforcement information. 

Mr. DRINAN, They cannot use it at all 1 
Mr. LYNCH, They cannot use the seventh exemption, except perhaps 

~ very very limited circumstances perhaps related to the Foreign 
Intelligence Surveillance Act. Since that exemption is limited to law 
en{orcement information the majority of the Agency's files cannot fall 
within it. 

They tried that early on--
Mr. liALPmu:N. They have a catch-22 there, namely, that it only 

relates to lawful national security investigations. The District of Co~ 
lwnbia Court of Appeals ha.s said that they do not have a right to 
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engagoe in ·1awftil criminal investigations. Therefore, they ~lUlot·.use 
it because if they claim that it is then unlawful they cannot use it. 

Mr. DRINAN. I see. I thank both of you very much. You have been 
very helpful. . 

I yield back the balance of my time. 
Mr. PREYER. Thank you. Mr. Erlenborn 1 
Mr. ERLENBORN. I have no guestions, Mr. Chairman. 
Mr. PREYER. Thank you. Mr. Butled 
Mr. BUTLER. Thank you, Mr. Chairman. 
I hate to keep beating a dead horse here, but I think the basic prob

lem is: Is there a perception problem or is there not 9 We have a group 
that says "Yes" and we-have a group that says "No." 

My questions are: How do you resolve this~ How do we really make 
a determination as to this problem and how bad it may be I How do 
we make a scientific determination as to whether or not there is a 
perception problem 1 Have you thoughts on that 1 

Mr. HALPERIN. I think one thing we can do is to look at, as we have 
tried to do there, and which we tried to do more in the lon~r report 
which is attached to our statement, all of the different ways that infor
mation can be made public over the objection of the CIA agent who is 
talking to this potential source. 

CIA says the problem is that you go into a room with a potential 
source of assistance and that person or that agency says, "Can you 
assure me that the fact that I have ,ziven you information and my 
identity will never be made public Y" The CIA says that it has to be 
able to give that assurance m order to pursuade the person to work 
for them. · 

I think what one could do is to ask the question : What are all the 
diff~rent ways that this other person would be aware of that would 
prevent the CIA person from ~iving an absolute assurance? If you 
run down that list: unauthorized disclosure by various people within 
t.he Government, spies who actually give the information away-we 
have unfortunately had a few of those recently-court orders in civil 
actions wherein people's constitutional rights have been violated, re
quests for documents by individuals for their own files which the CIA 
is not purporting to change. :. · , 

If you run down all of those possibilities. on the list would be FOIA 
requests of the kind that are covered under this amendment, but so 
would 22 other thin~. Then if you looked at the newspapers and see 
what kind of information has ~otten into the headlines and the news 
in a way that would raise questions in the minds of notential agents 
as to whether or not CIA can keep their secrets, or H you looked at, 
say, the New York Times index or some other source of news infor
mation, you would find that the sources of the information that have 
been made·public a:rtd that would potentiallv scare off foreign a~nts 
are not disclosures under the Freedom of Information Act, because 
there have been none. No court has ordered any sentence released that 
has been made public. 

You would find all of these other thin~that there were spies who 
were selling various secret CIA manuals to the Russians. that there 
were leaks from hil!h White Honse Rources and other people abont co
operation by people with the CIA. If you ran down the list, I think, 
the conclusion that you would have to come to is that there is a per-
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Mption .problem. Thi! tJtA d~s:_have. ~ c~ibUity prtl~lem When}t 
tries to assure P0?P.l~ that th~ir 1dent1tles w1ll lieve,r 1?e made public, 
but that that credibility problem comes from 15 or 20 different sources. 

The FOIA is a very small! part of that. 'l;'heri I think you have to 
~alan~ the degree to which you would heip·so~v~ t~e problem ~y mak
~ng this amendment. to the F~dom of Afiformat1on Act agam~t ~e 
importance to pubhc debate m the United States of the e:x:1stmg 
amendments. I think if you did· all 'of that you would say that you 
should not change the act. 

Mr. BUTLER. I am not a bit surprised at your conclusion. Neverthe
less, it is basically a subjective determination of the source and we are 
at his mercy. 

Not only do we have Mr. Carlucci, we have others. The gentleman 
from North Carolina and I were at a briefing with the same people 
representing the United States in one of the foreign capitals. Tliey 
volunteered this information. The perception problem is very real in 
their efforts to cultivate .intelligence sources. 

I think that is pretty good evidence that it exists. I just do not 
believe that running down a laundry list of poBl!ible sources ·of their 
misperception, if that is what it is, is going to be very comforting. 
rhat is the _Problem I have. 

I appreciate the work you have done and you certainly gave a much 
more perceptive analysis of the act itself, but I am at a loss as to how 
I can really go behind a simple statement of J_>eople in the field that 
there is a perception problem. I do not feel qualified and I do not think 
you have given me much encouragement 'to believe that these people 
do not believe it. · · 

Mr. HALPERIN. LP.t me take just one more second, if I may, to re
spond to that. I am not saying that the Freedom of Information Act 
is not part of the perception or misperception problem, but the CIA 
agrees and Mr. Carlucci has testified that all of these other things are 
part of the perception problem as well. Some of those a.re not mis
perceptions. They are real perceptions. 

It is true that White House sources said things a.bout· the Iranian 
operation. It is true that--

Mr. BUTIXR. Well, you realize that there a.re those that a.re taking 
steps to do something about that. 

Mr. HALPERIN. I think something should be done about tha.t. That is 
a problem we can do something about. It is not a misperception prob
lem. It is a correct perception problem. 

I think those are the problems we ought to work on. 
I would ask you to look at this proposed administration amendment, 

on pa~ 2 of H.R. 7056. ,Just ask yourself this. If you were a Polish 
colonel--

Mr. BUTLER. Do not identifvthe country. [Laughter.] 
Mr. HALPERIN, All right. Il you were a person workin~ for the CIA 

in a country where that might get you killed if it were found out, you 
were worried about the Freedom of Information Act, and your contr()l 
agent came rushing in and said, "Don't worry a.bout it any more. Con· 
gress has just passed this." 

Look at what this says. It has all sorts of references to judicial re
view. "This certification may not apply to information responsive to 
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requests by United States citize11s. • • *" It is limited and hedged in 
a variety of wa.ys. 

I find it impossible to believe that handing this convoluted, compli
cated piece of paper to somebody or summarizinl? it for them, and then 
saying, "The problem has gone a.way," will really have a.ny effect on 
them. 

If you compare that to H.R. 7055, it says very simply : Exempt from 
the Freedom of Information Act is information "obtained, under an 
express promise of confidentiality, by the Central Intelligence Agency 
either (A) from a secret intelligence source, or (B) from a foreign 
intelligence service." 

My guess would be that if you handed this one sentence to them and 
said, "Congress has just passed this," and it is clear that this informa
tion is exempt from disclosure under the Freedom of Information Act, 
insofar as you can effect people's perceptions you do it much more 
credibly by passing something like this than you do by passing this 
long, convoluted document which, I would submit, is drafted not by 
people who are worried about the percept.ion problem in the field but 
who are litigators in the CIA who are looking for regulations of value 
to them in court liti,ration. 

This was not drafted by somebody who has to deal with an a.gent in 
the field and pursuade h1m that the information will be kept secret. 
It was drafted by people who litigate. They put in sentences that are 
useful to them in their litigation. I would submit it would have no 
impact on a.nybody's perceJ>tion problem at all. 

Mr. BUTLER. If we added to R.R. 7055 the sentence from R.R. 7056 
dealing with conclusiveness and absence of judicial review, you would 
not be happy with that, I judge. 

Mr. HALPERIN. We would be very unhappy with it. 
Mr. BUTLER. That is really what is critical. 
Turning that around, you are so overwhelmed bv the language in 

H.R. 7056 that even if we took that language of H.R. 7056 you would 
not be happy with that. 

Mr. HALPERIN. I would say that if you took out the "in each such 
instance" sentence, the difference between the two would be very small. 

Mr. BUTLER. It would be measured more in number of words than 
in the thrust. 

Mr. HALPERIN. The impact, yes. I think the impact, except for that 
one sentence, of those two amendments is pretty much the same. R.R. 
7056 relates also to the design funotion and deployment of scientific 
and technical systems. I must say that I have great difficulty uqder-
standing how that relates to the perception problem. ~ · 

As far as I know. no American tactical system has ever refused to 
cooperate with the CIA because of the fear that its identity would be 
disclosed. I just do not understand at all what the case is for adding 
that to the amendment at all. It is certainly not part of the perception 
problem. 

Mr. BUTLER. Would information concerning the desiA'Jl, et cetera, as 
set forth in H.R 701i6. he imnli(>dl:v in<'ludl'd in H. R. 70/S!'i f 

Mr. HALPERIN. I think it is already included in 50 U.S.C. 403( d) (3). 
Intelligence sources and methods are exempt from disclosure under the 
a.ct. So tha~ 
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Mr. BUTLER. We are not caught on paragraph number (7) or the law 
enforcement problem with that one. 

Mr. HALPERIN. No. It is a (b) (8) exemption under the separate 
statute for protecting sources and methods. 

We do not object to it because we do think it is identica.l with wha.t 
they already have. 

Mr. BUTLER, You mean, it is redundant. 
Mr. HALPERIN. If they want it again, it just clutters up the bill, but 

it does not cha.nge anything. · 
Mr. BUTLER. I think maybe the CIA is dedicated to the proposition 

that you do not use one sentence when three would do the job. 
Mr. LYNCH. I was going to say that, a.side from the judicial review 

problem, which is enormous, the principle difference between H.R. 7055 
and H.R. 7056 is that the person who drafted H.R. 7055 is adhering to 
the current movement for clear le~l writing and the person who wrote 
H.R. 7056 ha.snot been caught up m that yet. 

H.R. 7055 is a succinct and direct statement of what someone else 
took several lines to write. 

Mr. BUTLER, It suffers from candor, but that is all right. I appreciate 
that insight. 

Thank you, Mr. Chairman. I yield back. 
Mr. PREYER. Thank you. 
Along the lines of Mr. Drinan's question of whether there is any 

way to bring these two differing views together, would you object to a 
limitation on the court's ability to review decisions to withhold names 
of informants 9 That was excluded. 

Mr. LYNCH. Just the name or tlie cryptonym YI would not have any 
trouble with that at all. 

Mr. PREYER. Is there any other sort of limitation of judicial review 
of Agency decisions on whether to declassify intell~nce information 
that you would find acceptable 9 For example, would you object to a 
spe.cial court's reviewin~ such decisions 9 

Mr. HALPERIN, Yes. I think we think this should be left as it is now 
in the regular judicial system. There is no reason a:nd no basis for 
putting this in any special court. 

There is no record and, indeed, no -alle1,?11tion of ·mishandlin,g of this 
information by the courts. A number of district court judges have 
engaged in in camera review and we think that process should continue. 

Mr. PRETEtt. Are there any further questions of the witn~s f 
Mr. DRINAN, Yes. Has this proposal cOllle up; namely, that all 

information received by the CIA from foreign intelli,zence sources 
should be· treated as law enforcement information and that it would 
have an absolute immunity just as the informants of the FBI cannot 
ht> disclosed 9 

Mr. HALPERIN. No. 
Mr. LYNCU, That is one drafting alternative that I know people in 

this area have thought of. I am not sure why it has not been pursued. 
Mr. DRJN AN. How would you people react to that f 
Mr. HALPERIN, I think there is a much cleaner and more desirable 

way of handling this~ namely, under the Executive order. The Execu
tive order, on classification, says that any information obtained in 
confidence from a foreign government is presumed to be claseifted 
confidential, so that--
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Mr. D1uNAN, However, that is still subject to judicial review. 
Mr. HALPERIN, The only thing that is subject to judicial review is 

whether the information has been obtained in confidence from a for
eign government. The court can inquire into that and must satisfy 
itself that the information is in fact obtained in confidence from a 
foreign government. As I read the Executive order and the cases, the 
court could not make its own independent judgment that the informa
tion obtained in confidence from a foreign government could be released 
without injury to the national defense. 

Mr. DJUNAN. Would the CIA be satisfied with that¥ 
Mr. liALPEmN. I tliink what the CIA is satisfied with, as Mr. Lynch 

has s~gested, are changes based on what they think they can get. I 
think if this committee makes it clear that H.R. 7056 is not. goin~ to be 
reported out or anything like it that they might well be willing to 
sit down. 

As I said I think one could draft relatively quickly something 
which would give them something to use to deal with their perception 
problem without changing the guts of judicial review. 

Mr. DRINAN, I thank you once a.gain. I yield back the balance of 
my time. Thank you, Mr. Chairman. 

Mr. PREYER. Thank you. We appreciate very much your being here 
today, Mr. He.l,Perin and Mr. Lynch. Thank you for your valuable 
assistance on this _p~oblem. · 

Mr. llALPDIN. Thank 7ou, Mr. Chairman. 
Mr. BUTLER. Mr. Chairman, have we had-when Mr. Carlucci was 

here, he did not have this legislation before him. Is that correct 9 
Mr. Plt:EYu. That is correct. · 
Mr. BUTLER. Have we had a comment from the CIA on these bills 9 
Mr. PREYER. I do not believe that we have, but we do plan to hear 

from them. 
Mr. Bun.m. In another hearing¥ 
Mr. PREYER. Yes. 
Mr. BUTLER. All right. Thank you. 
Mr. PREYER. We also have statements for the record from Lawrence 

Wittner, who is associate professor of history at the State University 
of New York at Albany; and Stephen E. Pelz, associate professor of 
history at the University of Massachusetts, concerning their views on 
the Freedom of Information Act in their work. If there is no objec
tion, I would like to introduce those statements into the record at this 
point. 

[The material follows:] 
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• 
~~~¥'~ 

~¥'~ 
DEPARTMENT OF HISTORY 

HERTER HALL 

~(J/(J().f 

May 2, 1980 

Hon, Richardson Preyer 
2J44 Rayburn House Office Building 
Washington, DC 2051; 

Dear Representative Preyer, 

I am writing to protest the Senate bill (the shortened 
Huddleston amendments to existing law reported in the 
New York Times of this date) which would exempt the CIA 
from the operation~! the FOIA and by implicationvthe declassi-
fication executive order. ~,~ 

My own work on poet World War II diplomatic history, and 
that of numerous other historians and political scientists, 
depends on the continued operation of the act and the order. 
Scholars must be able to reconstruct the President's view 
of the world, if they are to understand and evaluate his actions, 
and they cannot do so if intelligence reports remain secret, 
I have used to EO to secure CIA reports on the Korean war era 
which were not printed in the relevant Foreign Relations of 
the U.S. volumes. 

Exemption would allow the CIA to maintain the secrecy of 
operations which a._re a critical part of the record of our 
forei@:I\ policy -- the installation of t.he Shah, the coups 
against Diem and Minh, and the OPlan J4A raids on North Vietnam, 
etc, 

Does not Con~ress need histories by independent researchers 
to help it decide which kinds of intelligence operations 
are effective and which are not? Certainly we do not want 
the CIA to be the sole author of its own history, I strongly 
urge the House to maintain FOIA intact, 

(.(.. /:..,._r~ ,~,._'(""'"' (o;tk 

S£;t, ""'-ot111•i1 1 r•u..1t1o.t; 

Sincerely, 

~'-5 
Stephen E. Pelz 
Associate Professor 

. Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

166 

State University of New York at Albany 

Congressman.~ichardson Frever 
Chairman 

1.:ay 11, 1qeo 

House Subcommittee on Government Information 
and Individual ~ights 

3-J49C Rayburn Building 
Nashin,ton, J.C. 20515 

Dear Conl"ressman Preyer, 

Department of Hletory 

Thank you for invi.ting me to te,;tify on le'?'islative 
proposals to exempt the Centre.l Intelligence J.p-ency from the 
provisions of the Freedom of Information Act, 

I am an American historian, specializing in the recent 
forei"1Tl policy of the United States. Since 1967, I have taufht 
courses ·on the history of ~merican foreipn pol.icy at Vassar 
Collee:e, Columbia University, ,Tapanese universities (under the 
Fulbright-Hays Educational Exchange Program), and at the State 
university of New York at Albany, where I am currently employed 
as Associate Professor of History. I am the author of 4 books, 
17 articles, and dozens of reviews, most of them dealing with 
questions of recent llmerican diplomacy. In addition, I am the 
former president and a member of the executive council of the 
Conference on Feace ~esearch in History -- a professional 
organization, concerned with the resolution of international 
conflict, composed of s3veral hundred scholars, 

In my capacity as an historian, I have ha.d frequent 
occasion to utilize copies of documents obtained from the CIJI 
under the provisions of' the l''reedom of Information Act. Some of 
these items, released at the reouest of scholars a.nd now housed 
at the l'{ational ArchiVf!S, are CIA studies of past American foreien 
policy problems and ventures, Other documents I have drawn upon 
originated with agencies other tha.n the CIA (e.~. the Department 
of State and the Office of Stratee'ic Services), but were 
declassified and released for ;1:enera.l scholarly use only after 
scholarly requests elicited CIA authorization, I obta.ined 
additional research materials b1.r filine: Freedom of Information 
.Act reouests directly with the CIA. It is my understandine: that 
none of these documents would have been made accessible to -
schola.rs if the latter had lacked recourse to the Freedom of 
Information Act. 

Such materia.ls are of considera.ble value to scholars, for 
they enable them to better understand the workings of American 
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forei!nl policy, to analyze U.S. motives in dealing with foreign 
powers, to evaluate the perceptions of the intelligence 
community, 11.nd to assess the pr11ctices of foreign organizations 
and governments, CIA materials, of course, constitute only part 
of the overall picture, Nevertheless, they are an important 
part, Without them, the historian makes all too many guesses 
and, thereby, may badly inform other scholars, policymakers, and 
the public. For this reason, those concerned with the advancement 
of knowledge have welcomed the Freedom of Information Act and the 
opportunity it provides to enhance our understanding of world 
affairs, 

Let me give you an illustration, drawn from my own work. 
For the last five years, I have been working on a book, just 
completed, analyzing American policy toward Greece during the 
1940s, Although a detailed, scholarly study, it will also be of 
some interest to a broad audience, for it deals with issues of 
considerable moment (e,g, the Truman Doctrine and American policy 
in the Near and Middle East), In this book, one key question with 
which I have been grappling is the apparent change in American 
policy from World War II (when it allegedly favored Greece's 
leftist resistance movement) to the postwar era (when its hard-line 
approach toward Communist-led forces culminated in the Truman 
~octrine), Purportedly, the Office of Strategic Services, which 
worked most closely with the resistance forces, was auite svmp11.
thetic to them, But through a Freedom of Information Act request 
to the CIA, I obtained files which indicated that the OSS 
leadership in Washington opposed closer ties with the resistance 
forces. This fact, coupled with material of a similar nature 
regarding State Department and '.Vhi te House attitudes, led me to a 
new appraisal of Washington's wartime dealings with the Greek 
Left, r.,y findings were published in "American Policy Toward Greece 
During World War II," Diplom11tic History, III (Spring 1979), an 
article which drew praise and considerable comment from scholars. 
They will a.lso provide an import11.nt part of the first chapter of 
my forthcoming book, The Americans in Greece. 1943-1949 (Columbia 
University Press). 

From my standpoint -- and that of many other scholars as well 
-- the major drawback of the Freedom of Information Act, as 
applied to the CIA, is not its strength but its weakness. 
Currently, the CIA limits severely the material it releases, 
citing a variety of national security considerations in justifica
tion. Although scholars may avail themselves of an appeal 
procedure, it does not appear to be very effective. For example, 
on October 20, 1977, I filed a Freedom of Information Act request 
with the National Archives for release of a 1946 State Department 
document that was germ11ne to my work on AMerican policy toward 
Greece, Although the State Department authorized declassifica
tion, the CIA did not, On August 10, 197R, I formally appealed 
the CIA position. Much correspondence and numerous telephone calls 
have ensued, but the CIA has yet to act upon this appeal. Such 
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delay, when added to the exemptions already granted the CIA, 
indicates that, even without new restrictions on research, the 
balance is already weighted heavily against free enquiry, 

Given the obvious value of research in CIA-orieinated and 
CIA-linked documents to a better understanding of A;erican foreign 
policy, and given the CIA•s current ability to avoid disclosure of 
materials it considers security-sensitive, there seems no good 
purpose served by exempting the CIA from the provisions of the 
Freedom of Information Act. This represents my own conclusion, as 
well as that of numerous scholars. My own organization, the 
Conference on Peace ,esearch in History, took up this question a.t 
a meeting of its executive council on April 26, 1980. At that 
time, the council voted unanimously to oppose restrictions on the 
Freedom of Information Act and instructed me to bring this action 
to your attention. 

The state of international affairs is dangerous, indeed, but 
it is made no safer by establishing new obstacles to scholarly 
and public understanding of world events. I trust that Con/1:I'ess 
will give serious consideration to this fact, particularly when 
enacting guidelines for an agency that is supposed to foster 
"intelligence." 

Thank you again for giving me the opportunity to present 
testimony on this important issue. 

Sincerely, 

--0 ~-' ~'7\~G&, xi. ~ 
(.,/ 

Lawrence s. Wittner 
Associate Professor of History 
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Mr. PREYER. Next I would like t1> call on Mr. Lloyd Ga.rdner of 
Rutgers University and Mr. Athan Theoharis of Marquette University 
to tell us how historians feel that the Freedom of Information Act has 
affected their work and whether the law should be ch~. 

It is a fleasure to have you gentlemen with us today. Your state
ments wil be made part of the record a.nd you may proceed as you see 
fit. You may summarize your statement. 

I recognize Mr. Ga.rdner first. 

STATEIIElff OF LLOYD C. GARD:RER, PROFESSOR, DEPABTIIDT OF 
BISTOBY, RUTGEBS UBIVERSITY, OR BEHALF OF THE ORGA1'I· 
ZATIOR OF AMERICAR HISTORIARS 

Mr. GARDNER. Mr. Chairman, thank you very much. 
Before I read the statement I have prepared-I apologize for the 

scratchings and changes on it. I was obligated to prepare much of it 
last night. Before I read it, I would like to comment briefly on this 
intriguing discussion about perceptions of sources that you went 
through just a few minutes ago. 

I was a.t Princeton in the last week and the Daily Princetonia.n, the 
student newspaper, has been runnin__g a series of articles based on in
formation from informants to the CIA known 118 the Princeton Group. 
The source of information was the Allen Dulles papers a.t Princeton 
University. 

The point is simply that, as Mr. Halperin was saying, when you have 
a political system which is open in most respects, the ability to keep 
secret informants, even from diligent college seniors who are writing 
honors papers based on the Allen Dulles papers, is almost impossible. 
It is almost impossible to protect that kind of source, unle.ss you want 
to change the political 'system which would be very difficult. 

I am a professor of history at Rut,rers University in New Brunswick, 
N.J, I have been involved in questions relating to public access to 
GQvemment documents for some time. 

A decade ago, in the midst of the controversy over publication of 
the Pentagon Papers, I d~livered the major a'ddress at a National 
Archives conference on declll.SSification policies and procedures, a por
tion of which was then published on the op-ed p~ of the New York 
Times. For 3 years, from 1976 to 1979, I was a designated representa
tive of the American Historical Association on the advisory committee 
for the Historical Office of the Department of State. 

The last year of that term I served as chairman, responsible for 
writing its annual report. The principal tasks of the committee in
cluded not only recommendations in regard to the documentary series, 
forei~ relations, but to the entire area of Government declassifica
tion policies. 

I appear today on behalf of the Organization of American His
torians, for whom I e.m authorized to speak regarding proposed 
changes pertaining to the Freedom of Information Act and about evi
dence of changintl attitudes toward declassification generally. 

The passai?e of-the Freedom of Information Act reconfirmed a cen
tral tenet of constitutional democracy-the public's nef!d and right to 
have access to information on which Government decisions affecting 
individual citizens and national policy are based. 
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The historian in such a society has a special obligation to use that 
information to establish an accurate record, not simply to fulfill pri
vate responsibilities but indeed to satisfy the demBJ1ds of national 
interest and national security, terms often misapplied and misused by 
overzealous advocates of secrecy. 

Legislation introduced in recent weeks in both Houses of Congress 
designed to limit the application of FOIA in va.rious wa.ys is a disturb
ing reminder that not everyone understands fully the purpose of that 
act or is not oonvinced it works in the nation&l interest. This is a 
curious development because the exemptions desired for the Central 
Intelligence Agency will not rea.lly help it to prevent the publication 
of memoirs by former employees. 

However that ma.y be, another principal reason for a.sking for ex
emption from FOIA concerns so-called foreign-ori~nated, or nongov
ernment., ma.terial in CIA files. The argument is made that informBJ1ts 
and intelligence agencies of other nations will not trust the United 
States with their secrets out of fear that the information will soon 
enter the public tea.Im. 

~here are several answers to this objection, Firs~, no respo!1sible his
torian I know would assume that documents bemg used m current 
ne~tiations should be made available until a proper interval. That 
this is true is easily demonstrated fori as Mr. Halperin stated, "not one 
sentence has been released to the pub ic under a court order in circum
stances where the CIA has argued that release would injure the 
national security." 

We may well disagree among ourselves about what constitutes a 
proper interval. Indeed, it is for that reason that the most recent 
Presidential Executive order reserves certain categories of documents 
from automatic declassification. The FOIA serves an important pur
pose in this regard by adding another check or balance to a system still 
heavily weighted in favor of such restrictions. 

The second answer to the objection put by the CIA in requesting 
exemption from releasing documents originated from sources outside 
t.he Government is that it is not a loophole hindering the Agency's 
effectiveness but a noose that would eventually strangle FOIA. When 
FOIA first went into operation I pointed out at the National Archives 
conference that it contained a catch-22 in that a researcher had to 
knQw that a document existed before it could be reg_uested. I tested 
that provision by ~nesting cable traffic between Washington and 
Seoul, Korea in the first week of the Korean war. 

The request was denied as too broad. Others had similar experiences 
and changes were made in the administration of the law to insure that 
this catch-22 did not prevent the original purpose of FOIA from being 
achieved. 

If this exemption is granted, as it is now stated in H.R. 7056, his
torians and other researchers will be worse off than in the days of 
catch-22-far worse off for who can say where the limits of such an 
exemption He Y 

The final answer is that if the CIA is granted this privi]e~e, how 
(\an it be denied to other agencies¥ Will the National Security Council, 
the Defense Department, or the Department of State be willing to take 
second place in a race to close files and thus subvert Congress intention 
in passin2 FOIA 9 It is not likely. 
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Indeed, one of my major concerns today is with the disturbing evi
dence that the CIA's proposed exemption reflects a general change in 
attitude toward·declassification. 

In recent weeks many of my colleagues and I have been informed 
that the notion that foreign-originated information should not be de
classified on schedule has been so expanded as to include even conver
sations with foreign ambassadors. 

Volumes in the foreign relations series already compiled, some even 
in galleys, have been recalled to expunge up to 15 to 20 percent of the 
documentary material. Thus is this series, the best of its kind in the 
world, about to be denigrated and brought down to a level just above 
that of the famous White House papers issued by the Government 
years ago to justify whatever it was they wanted to justify. 

This will be a tragedy if it is allowed to go unchallenged. I am 
familiar also with other reports from colleagues that the process of 
declassification of documents at the Presidential libraries has slowed, 
in some cases almost to a dead standstill. 

What an irony it is that this administration, which began with a 
pled8(' to open Government, has thus slipped into what might be called 
charitably passive resistance to declassification. 

It is an interesting time we live in in the sense of the ancient Chinese 
curse, but the post-Vietnam backlash against declassification and 
against FOIA can only remind the historian of days when kings 
banished prophets who displeased them and sent messengers bearing 
bad news to oblivion. Surely, we are not prepared to go that route. 

Thank you. · 
Mr. PREYER. Thank you. 
Mr. Theoharis 9 

S'l'ATEKEBT OF ATllil TJIEORARIS, PROFESSOR, DEP ARTIIEB'! OF 
HISTORY, KARClUETTE UIUVERSITY 

Mr. TmoHAJUs. I have already submitted a prepared statement to 
the subcommittee. Let me say at the outset that, because of the haste 
involved in the drafting of that statement so that it might reach the 
subcommittee before these hearings, I have certain additions to make 
t.o the statement. . 

I will briefly summarize the statement but will also make additions 
which will not be in the prepared statement before you. 

My name is Athan Theoharis. I am a professor of American history 
at Marquette University, specializing in Federal surveillance policy 
during the cold war years. I thank the subcommittee for inviting my 
testimony on H.R. 7065 and H.R. 7056, to amend the Freedom of 
Information Act of 1966 as amended. 

Insip:hts I have p:ain~ from my research experience as an historian 
of Federal surveillance policy, which have included the use of the 
FOIA to obtain FBI files, and formerly as a consultant to the Senate 
Select Committee on Intelligence Activities, or the so-called Church 
committee, might prove profitable to the subcommittee and its staff 
dnrill,!? deliberations on these important legislative measures. 

At the outset let me state that I am unconvinced by the claims of 
harm to the national security advanced by CIA, FBI, and Carter 
administration officials to justify the proposed amendments to the 
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FOIA-ranging from the virtually total exemption proposed by Sen
ator Moynihan in S. 2216, the more limited exemptions of S. 2284, and 
now the even more limited amendments of H.R. 7056. To date no 
le¢timate national secrets have been compromised because of the 
FOIA. 

This is not surprising since the act does contain specific sections 
permitting the intelligence agencies to exempt from disclosure legiti
mate national secrets, including information identified as having been 
received from foreign intelligence services or from identified private 
citizens and more generally the agencies' sources and methods. 

From the point of view of historians whose research in the recent 
past has been totally frustrated by often capricious national security 
claims, the FOIA, as amended in 1974, for the first time provided 
the means to challenge unjustifiable national security claims in a more 
impartial forum. After 1974 the intelligence agencies could no longer 
claim national securit:r, to exempt from disclosure documents which 
would disclose their illegal, embarrassing, and political activities. 
These claims would thereafter be subject to external scrutiny through 
the courts. 

H.R. 7056 proposes to ~ut this needed safeguard. In welcome con
trast, H.R. 7055 does not. For this reason alone, if any le¢slation is to 
be enacted for the ostensible purpose of resolving what CIA officials 
maintain is a "perception" problem of :foreign intelligence services 
who distrust the FOIA, I could support enactment of H.R. 7055. 

My objection to measures represented as intended merely to safe
guard l_egiti~ate nationa! secrets and permits the efficient fn?cti9ning 
of the mtelhgence agencies stems from a concern over the un~ o:f 
the proposed exemptive legislation on scholarly research and, concom
itantly, on our political system of checks and balances. There is, I think, 
a distinct correlation between H.R. 7056's recommendation to amend 
the FOIA to permit the CIA and FBI Directors to. certify categories 
of files as exempt frm the FOIA's disclosure provisions and another 
similarly represented change proffered bv the FBI in S. 1612 and H.R. 
5030 which would authorize the FBI to

0

"destroy· records compiled in 
connection with an investigation * * * or deposit them in the National 
Archives for historic preservation * * *." · 

S. 1612 and H.R. 5030 contain another section which would exempt 
FBI procedures from the FOIA ls mandatory search and disclosure 
requirements. This is not as innocent an exemption as it appears. The 
FBI's "Do Not File" procedure for "clearly illegal" break-ins, June 
mail procedure for "sources illegal in nature," administrative pages 
procedure for "facts and information which are considered of a nature 
not expedient to disseminate or would cause embarrassment to the 
Bureau if distributed," and administrative purposes procedure to 
safeguard politically sensitive information, for example, would be 
exempted under this section. 

Both H;R. 7056 and S. 1612, and H.R. 5030. accord exclusive a.nd 
unreviewable authority to FBI and CIA officials to determine which 
records are to become publicly available, including for historical 
research. Given the past history o:f the intelligence agencies, I question 
whether granting tliis unreviewable exemption is sound policy. 

In my testimony today I shall not discuss the record destruction 
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section of S. 1612 and H.R. 5030. This legislation .is not presently 
before this subcommittee, although if enacted jt: will significantly 
affect future use of the FOIA. -"'.' ,.!t· · · 

I enclose with this statement a Xerox copy. of corrected galley 
proofs of my forthcoming article in the Judges'.Journal, to be pub
lished later this month in the spring, 198(); issue. In this article I detail 
m;y objection to the proposed unreviewable destruction authorization. 

I shall confine my remarks today to :H.R. 7056's proposal to exempt 
specified CIA and FBI documfots from disclosure under the FOIA. 
These exemptions involve: . 
(a) intelligence obtained from a per&0n, entity or organization other than a 
person employed by the United Stat.es government; (b) information which ldentl-
11.es or tends to Identify a source or potential source of information or assistance 
to an lntelltcence agency. · 

Since H.R. 7056 denies the right of judicial review, it is important 
to understand the criteria which FBI and CIA officio.ls might emplo1 
to effect these exemptions, for the nature of this unreviewa.ble certi
fication claim can seriously affect the quality of future scholarly 
research· 
: .t\.s a historian~ I submit that one way to anticipate the criteria. and 
the resultant impact is to review the past :practices of the intelligence 

.. agencies as these involve their relationship .with "a person not em
ployed by the United States Government" or "a source or gotential 
source of information or assistance to an intelligence agency. 

From FBI and CIA files released under the FOi.A and from the 
published ~~rts a.nd hearings of con~ressional committees, notably 
the Senate Select Committee on Intelligence Activities and this sub
committee?... we now have a limited understanding of how in the recent 
past the FHI and CIA defined the (a) and (b) exemptions. 

For example, to disguise the fact that information had been illege.lly 
obtained-whether throufh break-ins, wiretaps, or mail intercepts-,. 
FBI officials directed FB agents to pre:pare letterhead. memorandums, 
or so-called LHM's and report that the mformation had been obtained 
from a reliable and·highly confidential source" or from an "informant." 
Alternatively, FBI Director Hoover ordered other FBI officials to re
sorit to blind memos, identifyin~ neither the sender nor the recipient, 
either when reporting information obtained from bugs or when dis
cussing microphone surveillance policy. These memorandums w~re 
then filed in FBI Director Hoover's carefully controlled official and 
confidential file. 

Blind memos were also used to furnish information to counsel of 
the House Committee on Un-American Activities during the 1960's. 
FBI officials were specifically directed to employ "terminology • • • 
such that the memorandum cannot be identified as a Bureau 
document." 

An FBI report of1949 on the National Lawyers Guild, for example, 
is reprinted verbatim or closely para?.hrased m a report on the ~Id 
released in 1950 by the House Comnuttee on Un-American Activities. 
Moreover, in 1969 FBI Assistant Director William Sullivan sent re
ports from Paris, France, to FBI officials in Washington under a "Do 
Not File" procedure based in part on a bug installed by a French police 
agency in the hotel room of syndicated columnist Joseph Kraft . 

. Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 



Approved For Release 2011/09/26: CIA-RDP04M01816R000100320002-3 

114 
In addition, we have recently learned that beginning at least in 

Februarl 1946 FBI officials initiated an educational pro~ to in
fluence ' public opinion" by releasing "educational material" through 
"avail&1ble channels." The channels included cooperative Congressmen, 
notably but not exclusively Joseph McCarthy, Karl Mundt, Richard 
Nixon, and Howard Smith; congressional committees, notably the 
House Committee on Un-American Activities and the Senate Internal 
Security Subcommittee; and reporters-notably but not exclusively 
the Chicago Tribune's Washin~on bureau chief, Walter Trohan; the 
New York Herald-Tribune's Washin~on bureau chief, Don White
head; UPI Washington bureau chief, Lyle Wilson; syndicated Hearst 
columnists George Skolsky, Westbrook Pegler, and Fulton Lewis, Jr.; 
U.S. News & World Report editor David Lawrence; New York 
World Telegram reporter Frederick Woltman; Hearst reporter Jim 
Bishop; and radio commentators Walter Winchell, Drew Pearson, and 
Paul Harvey. 

From FBI files I have received under the FOIA I have learned that 
the FBI broke into the offices of the American Youth Congress in 1942 
to photocopy the correspondence between Mrs. Eleanor Roosevelt and 
officials of the Congress. These documents were filed in the unserialized 
officia:l and confidential file ma.inta.ined in the office of former FBI 
Assistant Director Louis Nichols. 

It might be of interest to this subcommittee, ¢ven its 1975 investi
rrtion of FBI recordkeeping, that this Nichols file contained a list of 
'Do Not File" documents recording FBI contacts with Members of 
Congress and the media. 

The CIA, by contrast, subsidized the N a.tional Student Association, 
the research of favored academics, and commercial publishers-includ
ing ownership of the Forum World Features. In addition, CIA offi
cials apparently cooperated with Miami News reporter Hal Hendrix 
and Conley reporter Charles Keely while, in February 1966, CIA Di
rector John McCone sou~ht to convince the New York Times to kill 
a series of articles on the CIA and later that vear Deputy CIA Director 
Richard Helms convinced the New York Times not to permit book 
publication of the series since, to quote from Harrison Salisbury's 
"Without Fear and Favor'': 

Newspaper publication had been bad enough: If the series appeared In book 
form It would be much worse; there would be a permanent, easl!y accessible 
record. 

Under R.R. 7056 the CIA and FBI Directors would have exclusive 
authority to certify documents pertainin~ to these Hlegal or nolitical 
activities as exempt from disclosure and these rulings could not be 
appealed. At least. undel' R.R. 7055. and the FOTA at present. attempts 
to exempt such documents from disclosure could be challenged in the 
courts and be rebuffed since such documents do not meet the criteria. 
of legitimate na.tional secrets. 

Given our recently acquired, though unoeniablv limited, knowled~ 
of the past practices of the FBI and· the CIA, I question whether it is 
smmd oolicy to grant this discretiona.rv exemntion authority. Because 
of the important policy roles of the FBI and.the CIA as well as their 
abuses of power and political activities, we cannot hope to ,moP.rstand 
the recent past unless we have the opportunity to research FBI and 
CIA documents. 
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A case can be made that the available records distort the pa.st, lead
ing us to emphasize Senator Joseph McCarthy's and not the FBI's rolo 
in the creation of a McCarthyite politics or the role of the Departments 
of Defense and State and not the CIA in the formulation and execu
tion of U.S. foreign policy. 

Indeed, the conventional wisdom among historians until quite re
cently was that the CIA 's resort to covert operations began during the 
Eisenhower years with the overthrow of the Mossadegh government 
in 1953. We now know that CIA covert operations began in 1947 under 
NSC directive 4A and were refined further in 1948 under NSC direc
tive 10/2 and that in 1949 a special branch was created within the 
CIA to at least consider assassinations and kidnapings. 

These, clearly, are not minor developments and should command 
the research interests of historians of American foreign relations. To 
historians of the decisionmaking and of the Office of the President, the 
evolution of the CIA's operational role from intelligence coordination 
!,<> intelligence collection to covert operations is equally of gre_a.t 
import. 

Knowledge of the J?Olicy role, scope of investigative activities and 
techniques, and political activism of the FBI and CIA would not 
merely be of interest to academics and antiquarians. Indeed, such 
knowledge of the historic role of the intelligence agencies, based on 
research into primary sources, can be of considerable value to the Con
gress at a time when legislative charters are being formulated and in 
the future when the effects of such charter legislation will be evaluated. 

As important, such published research can also provide indirect 
assistance to the oversight mission of the House and Senate Intelli
gence Committees. 

If H.R. 7056 appears limited and benign on its face, its enactment 
could have a devastating impact on historical research. Ironically, at 
a time when research involving the historical role of the FBI and the 
CIA can only now be initiated, to a great extent because of the F'OIA, 
H.R. 7056 would in effect partially restore the pre-1974 access restric
tions. For, until the enactment of the 1974 amendments to the FOIA 
all FBI and CIA documents had been classified and were not accessi
ble for scholarly research. 

These classification restrictions were so capricious that even FBI 
documeT1ts pertaining to the Bureau's surveillance role during the 
World War I period and August 1923 investigation of the fraudulent 
Zinoviev instructions were closed. In addition, durini,; the earlv 1960's, 
FBI officials successfully pressured the National Archives to withdraw 
from Department of Justice and American Protective League files all 
documents and copies of documents pertaining to FBI investigations 
of the World War I period. 

To date historiims might not have extensively used the FOIA to 
obt.ain FBI and CIA fi]es. This limited use was a necessary byproduct 
of the abFolute classification of all FBI and CIA files. 

Only recently have historians lea.med about some of the activities 
which I referred to in my statement. This recent knowled~ has de
riv~d. from renorts nnd hearings of congressional committP.es. I would 
anhc1nate that, based upon our use of the FOIA, we will be able to 
identify additional documents and programs that might very weU 
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highlight the incompleteness of the first-rate congressional investiga
tions of 1975 and 1976. 

I thank the subcommittee for inviting my testimony but also for its 
decision to hold public hearings on these important legislative 
measures. 

Mr. PREYER, Thank you very much. 
Without objection, the material you SUJ)plied with your statement 

will be included in the hearing record at this point. 
[The material follows:] 
Squlrelled amidst the obviously more important provisions of the Federal 

Bureau of Investigation Charter Act of 1979 (S. 1612) ,• ts an apparently in• 
nocuous provtston outlining procedures for the "destruction of [FBI] infor
mation." This section stipulates: "The FBI shall destroy records C!)Dlpiled in 
connection with an investigation conducted pursuant to section 583 [ot the pro· 
posed charter leglslation] or deposit them in the Archives of the United States 
for historic preservation pursuant to section 2103 of title 44, United States Code, 
ten years after the termination of the iD\·esttgation if there is no prosecution 
or ten years after termination of prosecution unleBB, ... " 1 (Emphasis added) 

On its face, this would seem to authorlR FBI officials to destroy unneeded 
information contained In the Bureau's voluminous fl.lee. However, the actual 
elrect of this proposd section would be to repeal the mandatory record reten· 
tion and extemal review requirpments of the Ff:"dP'l"ll RecorllR AC't of Jll&>.1 

Reaffirming the earlier Records Disposal Act of 1948,' the 19M Act mandated 
the crPation and preservation of "records containing adequate and proper docu
mentation of the organisation, functioning, decisions, procedures and essential 
transactions of the [federal] agency and to furnish the information necessary 
to protect the legal and financial rights of the government and of persons directly 
atrected by the agency's activities." 

To insure compliance with thee legislative provisions, the Code of Federal 
Regulations I directs federal agencies to maintain complete records "to the ex
tent required (1) to facilitate informal action by the incumbents and their suc
cessors in office; (2) to make possible a proper scrutiny by the Congress, other 
duly authorized agencies of the Government, and other persons properly and 
directly concerned ot the manner in which public business has been dlechargfd ; 
and (8) to protect the financial, legal, and other rights of the Government and 
of persona atl'ected by the Government's actions." Among the regulations detailed 
to preserve complete records were that agency heads cooperate with the General 
Services Administrator (GSA)-ln rPallty, the National Archives subdivision
to develop records management techniques that would preserve a permanent and 
complete hi11toric record, establish safeguards airainst destruction or 1088 of docu
ments, notify the GSA ot any unlawful removal of records, and Initiate action 
to recover unlawfully removed records.• 

In etl'ect, the proposed changes under section 558c of S. 1612 would immunize 
the FBI from the external review requirements of the FE"<leral Rl!<'ords Act of 
1950 and trom the attendant provisions of the Code of Federal Regulations. It 
S. 1612 is enacted, the FBI would no longer have to secure external National 
Archives approval to destroy documents. FBI officials alone would determine 
which FBI documents (1) were of historic value, or (2) would facllltate fntnre 
congressional oversight, or (S) would "protect the financial, legal, and other 
rights" of clt1Rn11 who might be atl'ected by FBI actions. 

Should the FBI be accorded this dlscrPtlonary authority? Why, morE"Over. 
have FBI offi<'ials sought to exempt the FBI from the external review require
ments of the Federal Records Act of 19IIO? 

• Dratted by FBI offlclale and Introduced on Jul:, 81, 1979, by Senator Edward Ill. Ken-
nedy on behalf of the Carter admlnhtratlon. 

• ld.\f.. 27, lines 5-22. : n. .8.C. 3301 et. seq. 

• U C.F.R. 101-11.1 et aeq. 
• The relevant aectlonR from the Act and the Coile are ouoted and dlscusaed tn "Final 

Reoort of the N11tlonal Study Commlaslon on Rerords and Document& of Federal Offlelalil" 
(W'aahllleton: U.S. Government Prlntlnir omee, 1977), pp. 17, 81-84. 
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At the outset, it should be noted that the FBI had not always complied with the 

Federal Records Act's records retention requirements. As early as 1940, FBI 
ofll.clals devised separate filing procedures to permit the destruction of FBI docu
ments recording "sensitive," "clearly illegal," and "potentially embarra1111ing'' 
FBI activities. (These procedufes have since been refined and extended.) Such 
documents were not to be serialized, hence, because no retrievable record would 
have been created of their existence, they could be safely destroyed. In addltlon, 
documents created under these procedures were to be filed separately from the 
FBI's central ftles and were to bear the notation either "Do Not File" or "This 
Memorandum ls for Administrative Purposes-To be Destroyed after Action is 
Taken and Not Sent to Files."' 

Despite these safeguards, the FBI did not destroy all such politically sensitive 
documents. Thus, some "Do Not File" break-in documents recently were discov
ered in the personal safes of the New York and the Chicago special agents in 
charce (SAO!). Other FBI documents involving Alger Hiss and the National 
Lawyers Guild, originally created under the "Administrative Purposes'' proce
dure, were later transferred• at the direction of FBI officials either to the central 
files or to other retrievable files. Because they were retained, these documents 
were vulnerable durinr the 1970's to demands for the production of all relevant 
FBI documents whether under specific court-ordered discovery motions or Free
dom of Information Act suits.' The publlc release of these records, in combina
tion with still other sensitive FBI files, was deeplY embarrassing to the FBI, 
hlrhllrhtlng as they did the FBI officials' past abuses of power and conscioua 
political activism. 

When elther transferring or preserving sensitive "Do Not File" documents, 
FBI officials had confidentlY assumed that FBI files would always remain sac
rosanct. Until the 19708, in tact. all FBI files were classified, includinr dated me11 
such as those recording the FBl's survelllance role during World War I and 
the FBl's August 1923 investigation of the fraudulent Zlnoviev Instructions. 
During the 1960s, moreover, FBI Director J. Edgar Hoover succeeded in having 
withdrawn and cla88lfled for the purpose of national security those copies of 
FBI documents contained in the Department of Justice's World War I files 
already deposited in the National Archives.•• FBI officials had not anticipated 
that Congress might enact legislation, the amended Freedom of Information Act" 
that permitted public access to FBI 1les. 

Thia unanticipated problem bedeviled FBI officials during the 19708. To con
tain historians and interested researchers from being able to gain access to the 
FBI's extraordinarily detailed but politically explosive files, FBI offlcials sought· 
to purge the Bureau's files. Thus, in May 1971>, FBI officials submitted a plan to 
the National Archives for the destruction of "Closed [field office] files of the 
Federal Bureau of Investigation containing investigative reports, inter- and intra
office communications, related evidence ... collected or received durlng the 

TI ban dlacuaed tbae eeparate ftllns and record deatruetlon procedure• in Bueonmfn,,.. 
FB1 F41e•: Unont,cfpatetl Problem,, lo Athan Tbeoharts (ed.). BIIYOND U.S. v. ALGIIB BIBB: 
TB• FBI. CONOBIIH, AND TBII COLD WAR (Fortbcomlq, 1980). Bee al.to m;y earller wrltllijp 
on tbia t111ue: B11reo11crot, .tllove tlle Lou,: Dovllle-Bnff'1/ InfelH17ffloe F,ie,, TBII NATI0.11 
(October 22. 1971). pp. 8118-896; SPYIMO OM AKIIRICAH.' PoLITICAL 8UBVIIUJ,ANCII raoM 
Hoov11a TO THII HUBTO!f PLAN (Philadelphia: Temple UDIVf'nlt;y Press, 1978), pp. 82.z .39, 
•s-u, •8, 9", 102, 106-107, 112, 114-116 121-122, 1211, 182, 1116 1811, 191-194, 2o9 n. 
20, 2711 n. 61, 276 n. 66

0 
281 n. l; and TIie Problem of Pvr11,n11 FBI File•, USA TODAY (No

Vf'm"er 19781, pp. 48-11 . 
1 The part cular documents tnvolvlns A)cer Htaa were created In 1946 and were then filed 

tn FBI Auoclate Director Clyde Tolaon'a "peraonal fllea" but were tranaferred In 1949 to 
1,'BI Olreclor Hoover a "Olllclal and Contldenttal" file•; those Involving the National 
i.aw .. ers Guild were crpate'1 In 11'49 but were tranaferred In 19118 to the FBI a central files. 

1 NIILBOM BLACKBTOCK. COINTELPRO: THI: FBI·a SIICBIIT W AB ON POLITICAJ, FRHDOK : 
(New York: Vintage, 1976), pp. 1x 204-211, Chte&JO Bun Tlmea, Feb. 8, 1979 p. 10. Un
alped (blind] Memo, Not tor File! ~annar;y 10, 1966, FBI Clllcaao field 04100 fllu, Cbleap 
Committee to Defend the Btll of R ghta. Memos, Hoover to Tol1on, Tamm, Ladd, and CleggJ 
March 19 1946 and Hoover to Tolson, Tamm and Ladd March 20 and 21, 1946, all FBl 
62-11660&.:1 dJndated routtns allp, Hoover to Tobon, Ladd, and Nichol•, FBI 1478; Memo, 
Ladd to FBI mrector December 10, 1948, FBI 1478; Memo. Ladd to FBI Director, Decem
ber 18, 1948,J'BI 14'79 i Undated routing slip, Hoover to Toho.!.,. Ladd, and Nichol•, J'BI 
1479 • Pink aemo, Lada to FBI DlNCtor, December 28. 1948, l!·.111 1480 • Memo, Ladd to 
FBI birector, December 28, 1948...!_BI 1788J.Bll in FBI :truu, Allier Htaa, Memo, Nicllol1 to 
Tolaon, June 28, 1949, FBI 1669, .... ·111 ntee, .l'latlonal Law;yer11 Guild. '° JO,UC J•NBIIN, T"• Pa1c11 or VJOILAMCII (Chica.JO: Rand McNall;y, 1968), p. 814; 
MIILVTlf DUBOHKT, W• 8BALL BIi ALL (Cblca_go: Quadmngle, 11169), p, IS89; SAMJ'OBI> 
UlfGAa, J'BI (Boaton: Atlantic Month!,/LltUe Brown, 1976).z pp, 373-8'11SJ. 883-386; and 
P. BLACKBTOlfB, Aa••-i• or DIIClll'I' (Clllcaao, Quadrangle, b66), pp. 96-117. 

11 11 U.8.C. 11112. 

76-917 0 - 81 - 13 
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course of public bustneflll fn accordance with the FBI Investigative mandaait." 
Arguing that the FBI'1 headquart.ers flies essentially duplicated "in whole, sub
stance, or summarization" all "substantive" Information in the ll.eld office 1lles, 
on March 26, 1976, FBI offleial1 obtained formal authorization from the Na
tional Archives to destroy ll.eld office files.'" 

Because the National Archives had not Independently reviewed FBI field office 
tiles, and thereby could not independently ascertain that under this plan Impor
tant policy documents would not be destroyed, critics of this authorization were 
able to temporarily delay Its Implementation. FBI field office flies Involving thP. 
A.Jeer Biss and Julius and Ethel Rosenberg investigations. released prior to the 
implementation of this proposed record destructlon p:an, conll.rmed that th" 
FBI's headquarters files did not dupllcat.e field office flies. In addition, FBI offi
cials In 197«i had advised the Senate Select Committee on Intelligence Actlvltt~ 
that break-In documents could not be produced because all such documents had 
been destroyed under the "Do Not File" procedure, but break-In documents were 
discovered In 1976 and 1979 in field office flies. 

To further conceal its involvement in illegal Investigative activities,. the FBI 
devised other reporting procedures including the we of Letterhead Memoran
dums (LHMa) and the "June" notation. LHMs were to be used whenever agents 
conveyed information to FBI headquarters which had been illegally obtained 
( through break-ins or illegal wiretaps, for example). Under thiB reporting pro
cedure, the source of the information was to be camouflaged as ·havl~ been ob
tained through "informants" and was to be obtained through "Informants" and 
was to be reported In such a way that the Illegal method was not traceable. 
Documents reporting information obtained from sources "illegal In nature" (wire
taps or microphones installed by means of break-Ins) were to be sent to the FBl 
director bearing the "June" notation." Clearly, then, headquarters flies did not 
duplicate field office files-although the relevant information obtained through 
the particular investigation might be duplicated. Purging the field office filed, 
however, would mean the destruction of a record that could confirm the extent of 
the FBI's lllegal activities . .As such, the 1leld office files contain non duplicated 
documents of "substantial" hiBtoric value. 

When the National Archive's decision to authorize the FBI'& 1leld office 
destruction plan was publicized, the resultant criticism impelled Archives officials 
to conduct a purportedly thorough review of the rules and procedures governing 
the destruction of FBI field offices files. Despite the evidence of the historical 
value of the field office 11.les, the National Archives concluded that the FBI's 
headquart.era ftles eaaentlally duplicated field office files and that Its investigation 
of FBI investigative procedures and rules "clearly shows that admfnlatratlve 
procedures and investigative practices awllcable to field offices creates [sic] 
information that more than adequately documents cases forwarded to FBIHQ 
[FBI headquarters]." 

When I wrote to the National Archives and the FBI to challenee these find
in~ltlng instances of the discovery of break-in documents In field office flies, 
Identifying the incompleteness of the FBl's central fl.lee owin, to the "Do Not 
File" pl'ocedures, and that the Intent of the LHMe was to disguise how informa
tion had been Illegally obtained by FBI ajt'ents-Tbomas Wadlow, the director of 
the National Archive's Record Disposition Division, In effect Teaffirmed the 
findings and then ( amazingly) cited my example of the LHMs as conflrmatlon.'" 

u .John Roaenbel'II', The FBI Would Shred the Po1t, THII NATION (June S. 1878), p. 8113. 
Letter, Bella Absur (Chairwoman, Houae Subcommittee on Government Information and 
Incllvldual IU11:ht1) to Daniel Inouye (Chairman, Senate Select Committee on Intelllpnce), 
.June 4, 1878 (Xero1 copy 111 authol'II poeaeulon). 

u Kemo, W.A. Brantpn to A. B. Belmont, Ma;r 28, 18114, FBI 66-1372-11. Theohul1, 
Bweawcrou ,uo.,e the Lcuo, p, 384 and 7'11e Pro~l•• o/ P11rgfng F'BI Fflea p. 48; .Toh• 
Roaenl>erg, 7'11• F'BI Shreda n, Pile,: 011tch ,,. the Itt/orm11tl01f Act. TH• NATION (Feb. 
4. 1878), pp. 108-111 and 7'11e F'BI Wovld Bllred tlle P111t, pp. 8113-61111; .Jnhn :e:uur, 
TIW F'Bl Gttd Do•utfo ItttelUge.04, In Richard Blum (ed.), SURVIIILLANCII AND EIPIONAQII 
IN A Fa1111 SoCIIITl' (New York: Prne,rer, 1972), pp. 26-27, 30-31. 8LACT80NII, COINTEL
PROi pp. Ix, 204-211 ;_ Chlca,n, Sun Tlmu, Feh. 3. 1878. p. 10. 

1' ~obn ROMnber,r, l'Ollota-Ut>; The F'BP, F'leld Jl'Uu, THII N.lTION (March 3, 1979), pp. 
231-282. Office of FederRI Recorda Centers, National Archlvee and Record• Service 
(NA.RS), "Dl1poaltton of Federal Bureau of Inve1tlgatlon Field Office Inveatflratlve FUee." 
December 1878. Letten, Athan Theoharla to Nntlo,ial Archivist .Jnmes Rhon,18, April 23 and 
May 4, 1979 and rei,l;y May 8, 1878: Letter • .Jean Fraley (Acting Director, Records Dlapoel· 
tlon Dtmion, NARS) to Athan Theob11rll!I, May 111, 1878 and copy of letter. Fr1tley to JnmH 
Awe (Chief, Records System Section, FBI). May 111, 1979: Letter. FBI Director William 
Webster to Athan Theoharle, .June 111, 1979 and reply June II, 1878; Letten Athan 
Theobarla to Thomas Wadow (Director. Record• Dlapoaltlon Dlvlalon, NARS), May 23, 
.A.u.rru1t :H, and September 4, 1979 and repl;y Aupst 28, 1978. 
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Concu·rrent wlth this National Archives review, the FBI on May 4, 1977, 

submitted another record destruction plan to the National Archives to spell out 
which of the Bureau's "obsolete" headquarters files were to be sent to the 
National Archives for permanent retention and which were to be destroyed. In 
an lntervlew with Los Angeles reporter Ron Ostrow, James Awe, the author of 
this FBI headquarters destruction· plan, apt].}' characterized the preserv.atlon 
procedure, saylnir: ''Basically It d,own to [retaining] cases of national media 
attention." Thus, while the FBI plan would preserve flleB 1n flve ldentJfled cate
gories, even within those categories "files with flve or less volumes would gen
erally not meet the criteria for a significant lnvestlratlon or case and will be 
destroyed after a review, to Insure compliance with criteria, by an experienced 
(FBI] employee." 

The FBI also proposed to destroy "Security Investigative files wlth supporting 
retrieval devices after 30 years of no relevant activity." The FBI not only sought 
exclusive reviewing authority to determine which records were of historical 
significance but through the proposed destruction of "retrieval devices," the FBI 
also could effective].}' avert discovery Of lts separate flllnr procedures and the 
specific location of these records, since sensitive, separately filed documents were 
cross-referenced In the FBI'& case files for ready access. · · · 

In contrast to Its earlier approval of the field office destruction plan, the 
National Archives deferred action on the hendquartel"I! destruction plan. Instead, 
relying on provisions of the Code of Federal Regulations mandatlns consultation 
when In the public lntere1.1t or when records would be of special Interest to the 
Oongress, National Arehlvlst James Bboads soUclted congresslooal advice. 
Assigned responslblllty to review this plan, the subcOmmlttee on Admlnlstr1Ltlve 
Practice and Procedure of the Senate Judiciary Committee scheduled hearings 
for June 1978. These bearlnp, however, were postponed and have yet to be held. 
As one result, the FBI's headquarters destruction plan ls stlll pending." 

One can well understand why the FBI would seek authorization to purre its 
files and avert any external scrutiny of Its record-destruction criteria, but the 
National Archlves's obvious reluctance to aBBume Its reviewing responslblUtles 
would seem perplexing. An internal FBI memorandum of June 7, 1976, written 
by A. ;r, Decker (assistant director in the FBl's Records Management Division) 
to FBI Deputy Associate Director Thomas Jenkins, however, highllrhts why, 
absent protest by the public or the Congress, an intentionally incomplete historic 
record will be preserved. '.fhiB memornndum warrants lengthy quotation: 

It now appears timely for the Bureau to reevaluate requirements for the reten
tion of file material at FBIHQ beyond certain specliled time periods and to 
consider the retention period of 10 or 20 years after a case has been closed. 
The Bureau has not previously sought destruction of investigative records of 
substance at FBIHQ on the basis they were needed for reference in connection 
with lnveetlgative and administrative n~s and to satisfy requirements under 
Executive Order ()DO) 1°'50 .... Additionally the National Archivea and Bec
ords Service (NARS) placed an lndeflnlte retention period 011 all basic vlo'atlon 
cateiroriea because of their historical signldcance. NARS ls now reluctant to accee
slon records in large volume dne to complications encountered as a ruult of the 
Freedom of Information and Privacy Acts and rccord3 th.e11 previo11rl11 felt ahould 
be retained for M"toriral rea•on• are now being reevahiated since the:v would be 
responsible for responding to requests it they took control ot the records. • • • 

• • • • • • • 
Ot1rTCt1t NABB PtiHcv. A representative from NARS in a recent dlscUIISlon 

r1>gardlng records expressed reluctance on the part of Archives to accession addl
tl!)nal records In large volume dne to complications encountered as a result of 
the Freedom of Information and Privacy Acts. •.• Accordlnrl.Y, many records 
which NARS prmou,111 feit 1hot1ld be retained becaul!e of historical significance 
ore not receimng the ,ome (nterpretation tod"'1/ because of the complications and 
burdens of these Acts. . 

Accordlns to the current Records Retention Plan approved by NARB, there are 
many categoriee of records the FBI la prohibited from destroylnr and once It 
ls determined the records no longer serve a valid purpose for FBI responsibilities, 
the Bureau would be obligated to forward them to NARS tor permanent niten-

'"Theohari1, T1&11 Prolll•• o/ P•rtlf,.fl FBI FU.., p. -i8; Roaenberg, T"8 FBI Would Blwlld 
tile Paet, pp. 663-8Clli; Ron Ostrow, Boflle ReHaroi.cr, 0,,110•• D .. tt'lloHo,.:. FBI Pla111 to 
Pot111d Ob,olete FU .. ,11to P•lp, Loa Anselea Tlmu, March 18, 1978, pt. II, p, 8, 
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., 
tlon because of their historical value .... NARS can exercise their option to 
retain the records lt they l>elie,·e they contain historical slgnUlcance. 

Tllw po.rition i, now tlUbJect to reevaluation and tit.ere i, an indicction tlla~ 
NARB will not be intere,ted in obtaining the mang categone, of record, that 
t0ere initially Hded in tile Record, Retention Plan for TliatoricaZ rea,on, becau,e 
of the burdens and complications of the Freedom of Information and Privacy 
Acts. ... They most likely would now authorize the destruction of these records 
once the Bureau determined they no longer serve a useful purpose." 

The Freedom of Information Act might have been based on the democratic 
principle of the public's rlrht to know and thereby might for the first time have 
11enn1tted scholarly research into heretofore closed FBI files. As both the June 7, 
1976, FBI memorandum and the proposed section 538c of S. 1612 confirm, neither 
the FBI nor the National Archives endorses these principles and both are com
mitted to circumventing the FOIA's access requirements. 

Mr. PREYER. Let me ask ea.ch of you as historians this. Have you ever 
sou~ht or obtained under the Freedom of Information Act the names, 
official titles, salaries, or number of personnel employed by the CIA Y 

Mr. GARDNER. My answer is, "No, sir." I have not. 
Mr. THEOHARIS. No, nor have I, because my research interest is the 

FBI. I would not be interested in that information as a. historian. 
Mr. Pm:YER. The point is that historians are not interested in Agee. 

liko disclosures about the CIA. That is not the mission for which you 
seek information, I hope. 

Mr. THEOHARIS, We are interested in, what would seem to me to be, 
the very general language of sections (a) and (b) of H.R. 7056; 
namely, what constitutes a source or potential source of information 
or assistance. 

Very indirectly my statement sought to address that. I perceive H.R. 
7066 as excluding from disclosure important documents that, I think, 
would prove to be very embarrassing to intelligence agencies i.f they 
were released. · · · 

H.R. 7055 does not. 
Mr. PREYER, That is right. . 
Your answer is that you do not mind embarrassing the CIA where 

it ought to be embarrassed, but you a.re not out to get the CIA in the 
way Agee is by revealing the names of sources of agents around the 
world, and that kind of thing. 

Mr. TBJilOHARIS. No; but we are interested in researching important 
programs, procedures, and activities of the ~gencies. As I read R.R. 
7056, a. category of files would be exempted without. indicial review 
which would 'be released if we had judicial .review. These would not 

10 Memo, A. J, Decker to Jenkins, June 7, 1976, FBI 66-??86-1197, produced In reaponse 
to dl•co1'8rJ motion In snit American Friends Ben-Ice Committee. et. al. v. WIJIIRm 
Web1ter, et. aL Clv. 7~161111. June 1979. Su al•o undated New• Releaee ot FOL\, Inc. 
(36 W. 44th St., New York, New York 10038) on thl1 suit brought b7 Ill lndlvlduala and 
orranls&ttons to enJoln the FBI and the National Archives from destro7ln1t FBI field office 
111• On Jaauar, 10, 1980. Jnd,re Harold Greene ruled to favor of the plalntUl'a. ordering 
the National Archive• and the FB.I to prepare within 90 days a dl1p0Ml plan which would 
ln1ure the pre11ervatlon of FBI flel<I omce flle1 ot "historical value." Mllwaull:ee Journal, 
January 11, 1980, p. 2. T11e, 01lt1onfoi. o/ Hit11t.er Bducat«-, 19 (Jan. 21, 19RO), pp. 1. 4. 

In public hearlnltB eonducted b7 The Bouie Subcommittee on Government Informntlon 
and lndtvldaal Rl1thta. mpreover. ~talf counsel Ed Glelman queried Actlnlf Ar~hh1st Jame11 
O'Nelll about the June T, 1976 FBI memorandum. O'Neill claimed that the FBI memoran• 
dam did not-. accurately ·rolivey NAR's poattlon. There was no policy chnn,re. the NARS 
Blmply would not acceB1lon Illes "•• IODlf as there la a slgnlllcant volnme of !FOl·A) 
acthity." Not conTlnced by this explanation, Glelman requeatf'd all NARS and FRI cor
reapondentt "on thfa matter" and the name ot the NARS represt>ntatlve rited In thP. mr.mo, 
randum. O'Neill lamely responded: "I do not know the names of the NARS repreat>ntatlve." 
U11deleted tran11erlpt, U.S. Honse Committee on Government Opr.rattnn, SnllC'Ommlttee on 
Government Information and Individual Rl,rhta. H•Mint1• on Noffonal Arc,U11•• afld 
Record, Bff'v4oe, November 8. 1979, pp, 7&-78, · 
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pertain to the language of your bill; namely, to & secret intelligence 
source ot foreign intelligence agency.. . . . . · 

As I thought I stated indirectly, if the agenc.ms defined these 1111 
sources or assistance they would be exempt _ajig~r ~;R. 7056: 

M~. GA.RONER. ~ay ~ give another example,ofthe kmd of thing.that 
I thmk 1s creepmg m here¥ One ot ~y colleagues, Prof. Walt.er. 
La.Feher, of Cornell University, had a st'udent who was working on the 
reaction abroad to the publication of ,the Pentagon Pa_pers. 

At the time that Pentagon Paperfs'·were published. criticism w~ 
made by the Government t~t this woul_d affect current negotiations 
and embarrass foreign governments. Using the FOµ\.. this student ob
tained from the Department of Stat.e the information th&t they had 
in fact solicited complaints from foreign governments in order to 
establish the point that they sought to make; namely, that this was 
embarrassing. They had only received one complaint from Canada 
about the naming of an official. · · · 

The l~age in H.R. 7056 yields itself to that kind of solicitation, 
of complamts from other governments which goes beyond the percep~ 
tion problem we talked about this morning. It is a.n attempt to create 
grounds against the release of information, grounds which may noH>e 
valid at all. · . . 

Mr. PREYER. Let me ask you one other more s~ific question. On 
May 6 of this year the CIA proposed a rule to limit special privileges 
that have been enjoyed by security cleared 'historians in obtainmg 
classified information by the Agency. Their proposed rule implies 
that historians should· first ask that information be declassified under· 
the Executive order. · 

How would this effect your research if it were put into eft'ect 9 
Mr. TBEOHARIS. It would really have a crippling effect. If we be£in 

with the point I tried to make that we did not know what the ClA 
was doing in the past a.nd we have a limited understanding, based tipon 
the reports and hearings of congressional committees. We can now use 
the mandatory review provisions of the Executive order to ask for the 
declassification of those documents. . 

However, if at the same time you have a situation in which the int.el~ 
ligence agencies have these separate filing procequres-both the Cl.A, 
and the FBI-there is no way that we ca.n receive a n,i.11 record unl~ 
we employ the mandatory search and disclosure provisions of the 
FOIA. 

I think we come hack, then, to this legislation as enabling us to re
q_iiest and to secure a fuller record of the past activit\es a.nd :policy deci
sions of the intelligence agencies which is not ~ible-1f :you had 
asked me, for example, whether the FBI's preventive detention pro
gram is based upon the McCarran Act of 191>0, IS years -ago I would 
have said, "Yes, it was." However, as a result of the Church commit
tee's reports we found out that the FBI in conjunction with the De
partment of Justice had initi&ted a program in 1948 under dift'erent 
standards. 

Therefore, I would not have been submitting requests for documents 
that pertained to an earlier initiated program because I would have 
.had no such knowledge. 

Un.der the FOIA you can submit requests for all documents pertain
ing to anything under the det.eQ.tion programs and those documents 
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will have to be released. In that sense, I think we will have a fuller 
record that will circumvent these separate tiling procedures that the 
agencies have resorted to and a more accurate record as well. 

Mr. PREYER. Thank you. 
Mr. Drinan¥ 
Mr. DmNAN. Thank you, Mr. Chairman. 
I wonder if both witnesses would respond to this: na.melv, that in 

H.R. 7055 there is added a 10th exemption to the FOIA which would 
ba.n the release of information-

Obtalned under an express promise of con1ldent1aUty, by tbe Central Intelligence 
Agency eltber (A) from a secret intelligence source, or (B) from a foreign 
intelligence service. 

The Society of Journalists, whose sta.tement we have, feel tha.t they 
could go along with that. I wonder if both witnesses will comment on 
that.proposed 10th exemption. 

Mr. GARDNER. Historians work on a longer range than journalists 
do generally. If this law is to be interpreted as reaching back 40 or 50 
yea.rs, then 'i: do not think historians would be particularly happy a.bout 
1t, particula.rly if we are talking about questions perta.ine<l to the 
origins of World War I from intelligence services to the German Gov
ernment, the Austrian Government, and so on. 

I do not think historians could live with it if it were so unlimited so 
that it could just go on forever. 

I think that many personnel files and intelligence files a.t the Depart
ment of State are now classified for 50 or 75 years, but there is no per· 
manence. Under that kind of a restriction presumably you could 
never---

Mr. DRINAN. Assuming that there is some statute of limitations, 
would you feel that this 10th exemption would meet Mr. Carlucci'ia 
objectives without completely shielding the CIA from J>Ublic scrutiny 9 

Mr. THEOHARIB. I could. i have no problem with H.R. 7055. 
In the pa.st, as historians, we have confronted the classification of 

docutnents. What the ~~OJA permitted us is the ability to chaUenge 
improperly classified documents. That was a tremendous boon to his
torical research. That is a point that I would like to make and 
emphasize. 

I have no problem with H.R. 7055. I could support it. My problem 
is with the language of H.R. 7056, which I think is open ended. I do 
not think it is restrictive. · 

I see tha.t assist&J1ce from sources as enabling the agencies to deny to 
release information which could be simply embarr8&ing and not in
volve the national security. 

Speaking only as one historian, not for the profession, I have no 
problem with endorsing H.R. 7055. 

Mr. DRINAN. Thank you. 
On another topic, how efficient is the CIA in locating all of these 

things 9 I have ha.d a little bit of experience and the:v seem to be very 
slow. I do not think that thev know where some of these thin,zs a.re. I 
am not sure tha.t they have classified them or indexed them through 
the years. 

Wha.t is your experience¥ 
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Mr. THEOHARIB. When John Blake testified before the Senate sub
committee he noted the difficulty-he was the former acting CIA 
Director in 1977. That was before the Administrative Practices and 
Procedures Subcommittee. He noted the difficulty the CIA confronts 
beca.use they do not have merely a centralized record s_ystem. 

Describing the CIA's filing procedures, Acting CIA Director Blake 
stated that : 

Wlthln the Aaency, there l1 no sln1le centralised records system. For reuons 
ot security and need-to-know, there are a number ot records ayatema deslped 
to accomplish the lntormatlon retrieval needs ot the various A&eney components 
and the Aaency's clients. 

Continuing, the Acting CIA Director described the difficulties this 
complicated filing system posed to the CIA when processing FOIA 
requests: 

The OIA'a principal bualne1111 ls the collection and production ot lntelllgence. 
The Agency's Alea are set up to accomplish thla purpose. Since much ot the 
.Agency's buslneBB la, by neceBBity, secret, the FOIA requestors on a certain sub
ject cannot describe these recorda with precision, Thus, the very 1lrat step ln 
processing FOIA requests, that ot searching tor and ldentltytng records, ts otten 
complicated and dlf!lcult. 

That is a serious problem. That is why FOIA, in its importance to 
historians, is great legislation, because CIA officials are mandated to 
do that full record search. Under that mandate we are assured of 
receivin~ a full record of their past activities. 

If it is because of their separate filing procedures that there is this 
dilatory response to FOIA requests, that ·is inevitable. If, as Mr. Hal
perin suggested. there is a strategy of awaiting the amendm~nts to the 
FOIA so that they do not have to honor t~ requests, that 1s another 
matter. I have no · way · of auwering that because I am not 
knowledgeable. 

Mr. DRINAN. Mr. Gardner¥ 
Mr. GARDNER. There is a related problem here. I think some histo

rian!'! would make the argument that the FOIA perhaps, impedes regu
lar declassification procedures. That is, if the Government can simply 
wait out -FOIA requests it will slow down its regular declassification 
procedures. . . . 

I think there is.some merit to this. obiection. It was raised bv Pro
fessor .Kirkendall in his testimony before the Senate Intelligeµee 
Committee. · · 

The· F9IA is not perfect for historians ~y any means,.-IM!cause·there 
are all kmds of dod~. I ,remember one time I had given an address 
at a convention in New Orleans.when a representative front the NSA, 
which is even more secret than the CIA, came up to me and said: . 

I was not even suppoaed to come t.o ,tlila conTentlon. I !lna117 con'.riDeecl 1117 
aupenlsor that I should. I could not wear a badge saying.that I was NBA. I can 
tell you that the declassltlcatlon problem goes all the wa)' baek'prP-Wotld War II. 
We have stu~ at NBA on Japaneae documents betor.e World War II that are 
really dynamite. 

I have no wav of knowinJt .whether OP not this is true. 'FOIA has . 
really hardly touched NSA at all compared-to the Cl.A... · 

I would hate to see us assume that simply leavin'( the FOIA in place 
is a satisfactory answer to the burgeQning'.problem ·of declassification. 
It is not. 
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In my statement I tried to talk about changing·attitildel1 ·toward 
declassificaion, which I find very: alarming at the _present time. 

Mr. DmNAN. I thank you both for your very helpful testimony. I 
yield back the balance of ~y _time. 

Mr. PREYER. Thank you. Mr. Butler. 
Mr. BUTLER. I have no questions. 
Mr. PREYER. Mr. Evans¥ 
Mr. EVANS. I have no questions either, Mr. Chairman. 
Mr. PREYER. Thank you. 
We appreciate your being with us today. Your comments have been 

very helpful. 
Our next witness is Mr. William C-orson, who has written on intelli

gence operations and who brings us the perspective of someone who 
has been detailed as a military man to the CIA. 

Our final witness is Mr. Robert Lewis, who can tell us about the needs 
of journalists who use the Freedom of Information Act to obtain intel
ligence information. 

Mr. Lewis, would you mind joining Mr. Corson here at the table. 
We will treat you as a panel. 

It is good to have you here today. First we will call upon Mr. Cor
son. Your statement will be made a part of the record and you may 
summarize it as you see fit. 

STATEJIDT OF WILLIAM'. R. CORSOB 

Mr. CoRSoN. Mr. Chairman, thank you for the opportunity to 
express my views about contemplated moves designed to limit public 
access to Government information currentlv available under the pro
visions of section 552 of title 5, United States Code, known as the 
Freedom of Information Act. 

First, let me say that these views are based on my 26 years of service 
as a career marine during which I served in a -wide variety of opera
tional and staff' intelli~ce assignments both in the Department of 
Defense and with other members of the so-called intelligence 
community. 

Second, since my retirement in 1968 I have maintained m~ interest 
in intelligence matters and have written several books which deal with 
the problems, policies, and uses of intelligence, the most recent being 
the "Armies of lJ?Ilorance: The Rise of the American Intelligence 
Empire," published in 1977 by the Dial Press. 

Finally, I come before you as a citizen who is deep1y concerned that 
the CIA's attempt to further restrict FOIA access to its files, indexes, 
and documents is a bureaucratic Trojan horse. 

Admittedlv, all of the agencies and departments, from the Agricul
ture to the Veterans' Administration, wou]d prefer not to be burd~ned 
with the task of respondin~ to the public's requests for information. 
Nonetheless, the FOIA is the law of the land and as such it oompels 
Federal agencies to provide the means and procedures to make infor
mation avai1able to the public unless it comes within one of the specific 
cate~ries of matters exempt from public disclosure. . 

That said. the question arises whether the CIA, or any other agency 
of the. intelligence community, should be provided with further 
exemptions. 
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· ¥1' iltnnediate' respo~ is: 1, think ·not. The OIA's -ease, in my 
opm1on_,.reflects the Scottish verdict-not proven. 

Based on my experience and that of others in requesting andf.or 
using:material provided under FOI.A by the CIA., there is no evidence 
to suggest that our national security or the Agency's -sources and 
methoos have.been imperiled or compromised. 

If, on· the other hand, the issue is one of CIA embarrassment put 
to the rev~lations of illei>titujle, then the FOIA is clearly a culprit. 
Through use of the act scholars, ,historians, and journalists have been 
able to contrast the public rhetoric surrounding events with what wu 
actually believed and happened. This, in my Judgment, is a positive 
value. 

It is more than an exercise in revisionist history. Rather, it provides 
the means to evaluate what went wrong, or right, and why. These ques
tions cannot be left to the tender mercies of those who have a. proprie.
tary interest in their agency, their position, and prospects for promo
tion. 

Recent books-such a.s Joseph Wyden's "B11.y of Pigs," William 
Shawcross' one about the secret bombing of Cambodia, and David 
Martin's "Wilderness of Mirrors" which deals with the CIA's fruitless 
search for a mole-underscore the worth of the FOIA in providing our 
peoi>le with a more accurate rendition of events and the roles of those 
involved. 

Besides this, there is the worth in really knowinii; the pa.st as a means 
to deal with a difficult present and a more wicertam future. 

The FOIA is no magic elixir. To be sure it is helpful. However, by 
themselves Government documents rarely provide the whole story, 
To get the whole story one must pursue the leads and persons revealed 
in those documents. 

Compliance with the FOIA varies from agency to a~ncy. Here the 
issue is largely one of reconciling the letter and spirit of tlie law with 
the bureaucratic interests and tendencies of the respective agency. 

In the case of the CIA, its responses to FOIA requests are predict
ably unpredictable. Sometimes information which is potentiall;Y em
barrassing is freely given. Other times one must literally get into a. 
running battle to get information which on the surface poses no 
embarrassment to. the CIA or the U.S. Government. 

Simila.rly, woebetide the FOIA requester who attempts to fish in 
the CIA's waters if he or she doe$ not know precisely th6 na.me, rank, 
and serial number of the qua.rry they seek, especially if that qua.rry 
might lead to something t~e Agency prefers to keep from public view. 
In such a case the CIA will frequently sav, '•No, you cannot ha.ve the 
information for thus and so reasons." adding, ''You have the right to 
Rppeal and i,f-the answer is still No you can go to, eourt." Tli.19' ~ 
sponse effectively stops most persons ~use the time and cost in
volved in forcing the CIA to justify its decision is more than they 
<'Anafford. . . 

ThouJ?h I understand the bureaucratic imnerative which under
lies the OIA's response to FOIA requests, I neither believe it serves the 
A,rency's true interests nor those of the U.S. Govemment. Herer let 
me sa.y that I believe that S@Crecy for the sake of avoiding an assess
ment of intelligence operations and estimates which went a'\VT'Y or 
were in error is an egregious error . 
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Intelligence post mortems need to be accomplished and th~ FO!A 
exists to enable other than those whose reputations may be involved to 
carry them out. . 

In denyin_g some FOIA requests, the CIA is clearly worried about 
where divulging a specific item of information may lead. This is 
understanda,ble. 

Unfortunately, however, denial on those grounds leads to a skep
ticism. and disbelief in the Agency's commitment to the public's rip:ht 
to know within the FOIA's limits. For example, we were denied in
formation by the CIA concerning the activities of a Soviet agent 
thought to have been the control of British spies Burgess and McLean 
during the period 1944-51 when all three were stationed here in 
W~n. 

Without going into the specifics which lead to the request, the 
Agency's denial was broadly based on the Soviet agent's rights under 
the Privacy Act. I can only wonder in this matter who or from 
whom the OJA is prot.ecting me and those members of the public 
with a continuing interest in the machinations of the Soviet KGB 
here a.nd elsewhere in the free world. 

One can also mea.sure the sensitivity or potential embarrassment 
of an FOIA request to the CIA by the amount of delav it engenders. 
Admittedly, a backlog of FOIA requests does exist at t'he CIA. How
ever, this does not explain fully why some requests are acknowledged 
more ra.pidly than others. Here, I am not talking about the res~nse
that is, the actual reproduction and sending of requested informa
tion-but rather the notice saying, "We have your request e.nd it is 
being studied" "or acted upon," and so forth. 

In several instances which involved 3 to 4 months' delay before 
receiving any reply, it was clear to me that the request had set off 
a.la.rm bells and whistles amonp: those in the Agency who were caught 
between the rock of keeping dubious secrets and the he.rd place of 
theFOIA. 

I imght add that one we.y the CIA could clear much of its FOIA 
request backlog is to become· a more actively willing participant in 
the interage.ncy declassifice.tion process. Much of the information 
the CIA is nattering aibout has long since belon~d in the National 
Archives rather than being a current bone of FOIA contention. 

The difficulties in using the FOIA to ~t information from the 
CIA are understandable-they a.re part of the game. Most schole.rs 
know 'this and those who do not soon learn the rules if they wish 
to use the act. Whether the CIA's tactics a.re acceptable to the Con
gress is not for me to say. 

Here, I ·&m not prepared to go into what I may think is required 
to improve the FOIA. Rather, it is my opinion that the Congress 
should be encoura~ by the CIA's attempt to gain further exemp
tions from the FOIA. The.t, to me, is the best evidence that the FOIA 
is workinv.-, albeit not completely as some might prefer, but never• 
theless still working. · · 

Today, as yon consider the CIA's request to get pn.rtially out from 
under the FOIA, I think it is worthwhile t.o come back to my first 
~int. 'The CIA has not made its case. There i.s nothinl? in the thousands 
of pages of· material which the Agency has released thnt threatens 
national security or imperils its sources and ~ethode. Nor do I l:,elieve 
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thll.t their case can be made in executive session before any of the ap
propria.te committees of the Congress. 

On the other hand, as a citizen. I am more comfortable in knowing 
that I and other scholars can use the FOIA to seek the truth and use 
that truth to inform our fellow citizens. Intelligence is importan.t and, 
in paraphrase of Clausewitz, it is too important to be left so1ely to the 
spooks and spies who hi:ou~ht us assassination plots, drug ex})6riments, 
the Bay of Pigs; Operation Chaos, and Lord knows what else. 

Thank you, Mr. Chairman. That is my statement. 
Mr. PREYER. Thank you, Mr. Corson. · 
Let us hear from Mr. Lewis before we go to questions. 

STATEKDT OF B.OBER'.r tEWIS, CJIAIRllil, 1UEDOJ[ OF IDO~ 
XA'.rl01' COJD[ITTEE, SOCIETY OF PROFESSI01'AL .JOUR1'ALiffl; 
ACCOJIPA1'DD BY PETER C. LOVDBEDt, PROJECT DIUCTOR, 
ftEIDOJ[ OJ IDOltlL\TIOJI' BDVICE CEllTb 

Mr. LEWIS. Thank you, Mr. Cha.innan. We appreciate tMs oppor
tunity to discuss H.R. 

0

7055 and H.R. 'l'OIS6. · 
Accompanying me is Peter C. Lovenheim, rese,arch attorney for the 

Society of Professional .Journalists, who is a project director of the 
Freedom of Information Service Center located here in Washington. 

The center is a joint efrort by the society a.nd the Repoit.ers' Com
mittee for Freedom of the Press to assist journalists in using the Fed-
eral and 49 State freedom of information t\Ct& · 

In a little more than 1 year since the center opened, several hundred 
reporters have relied on its facilities for help in using the new genera• 
tion of FOIA laws that have shed light on Federal and State govern
ment operations to a degree unknown in most of the world. 

I think this subcommittee is to be commended for its role .in passing 
the original 1966 act and subsequent amendments. Some of the dis
closures that have come out a.bout the CIA, in our opinion, show that 
the act is working as Congress intended it to work. 
If my statement will be appended in the record,. I would like to 

touch on two or three points in it. . 
The society agrees with the previous witnesses this mo~ing that !he 

CIA has not made a case for a blank~ or even. & partial exemption 
from the Freedom of Information Act. If there is a .perception in fo~ 
eign intelligence communities that their secrets might leak out as a 
result of eur FOIA, we think tbllt that can be dealt with, fil'Bt. by 
the CIA continuin,r to do as. Mr. Carlucci says it has been able to do--
that i!'. to keep its legitimately classified secrets secret. · 

If there is a perception problem, we believe that the la.nil"~ of 
R.R. 7055 would appear to answer it, although, as I sa.icl earlier, we 
do not think that any remedy has been shown to be needed by the CIA. 

However, if the subcommittee does consider H.R. 7055, we-think 
the bill would be improved bv restricting its application only to oon
fidential information obtained from confidential sources. This would 
brin~ it into conformitv with the standard and the (b) (7) exemptioa 
of the existing law, which, as you know, prohibits the release by in
telli~noo a.,zericies of "confidential infol'fllati~ :furnished only by tho . 
confi&t1tial ~". 
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Mr. Cha.irma.n, we are more troubled by the Justice Department''s 
proposal in H.R. 7056 which would allow the CIA and other Federal 
intelligence-gathering agencies to withhold three extremely broad cat.e
gories of information 6y merely certifying that the data cannot be 
released. 

The exempted categories a.re "intelligence obtained from a person, 
entity or organization other than a person employed by the U.S. Gov
ernment." That would appear to cover virtually all information orig
inating outside the CIA, whether or not it is confidential. 

The second category is "information which identifies or tends to 
identify a source or r.!tential source of information or assistance to a.n 
intelligence ~cy.' This appea.rs to be so loosely worded as to cover 
every citizen because virtually everyone is a potential source of 
information. 

Finally, the bill exemP.ts "information concerning the design, func
tion, deployment, exploitation or utilization of scientific or teehnica.I 
systems for the collection of intelligence, but not includinJ any re
sea.rch programs which involve experimentation with or nsk to the 
health or safety of human beings," which would appear to be a stap, 
albeit a small one, in the direction of barring mind control experi
mentation on humans. 

The seoond category of exempted information would be less sweep
ing in scope if it were made to apply only to sources of oonfidentia.l 
information, rather than to all sources a.nd all potential sources of all 
information. As it reads, it would put data obtained by an intelligence 
agency from information repositories BUch as libraries and news
pa.l)el'S off limits to FOIA requests. 

H.R. 7058 also is objectionable because it bars judicial review of a 
CIA decision not to certify the release of a given body of information. 
In effect, it would &llow. the CIA to censure what it releases without 
court review of whether the Agency was following the intent of 

O>P~hiliiting judicial r&view would have another adverse effect, Mr. 
Chairman. R 1s Congress stated intent that entire records or files 
should not be withheld under the FOIA merely ~use portions of 
them are exempt. This was the substance of the 1974 amendment re
quiring all agencies to disclose any reasonably ,se.gregable nonexempt 
portion of an otiherwise exempt file or record. 

Clearly, this req_uirement can be enforced only when a. judge ;has the 
ability t.o review m camera. tiqe entire reoord or file :withheld by an 
agency. By prohibiting judicial reviewf H.R. 7056 would effectively 
prevent segregation of nonexempt inte ligence materials and permit 
the withholding once again, of entire files and records. 

Finally, Mr. Chairman, it is extremely difficult for amateurs in the 
intelligence field, such as journalist.a are, to pass judgment on this bill 
without e.n intimate knowledge of how the information gathered by 
the CIA is orj[8,IUZ0(} a.nd categorized. Does H.R. 7056 apply to 25 
percent of all clat.a gathered and generated by the CIA in a year, or 
50 'l)el"OOnt, or 90 percent f 

To pl"OJM'rly aeeeEB the bill we would have to have a better reading 
from the CIA on how it wouid impact upon the Agency. I would hope 
the subcommittee would try to get from the Central InteUigence 
Agency a better understanding of what H.R. 7056 actua.lly does. 
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Thank you, Mr. Chairman. 
Mr. PREYER. Thank you very much, Mr. Lewis. 
Without objection, your entire statement will be included in the· 

rooord ·at this point. · 
I Mr. Lew.is' prepared statement follows:]· 
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Statement of the Society of Professional Journalists, 

Sigma De 1tl Chi. 

Delivered by Robert Lewis 

Chairman of the Freedom of Information Committee 

Before the House Government Information and fndividual Rights Subcommittee 

of The House Committee on Government Operations on H. R. 7055 

and 7056 and related legislative proposals 

May 29, 1980 

Mr. Chairman, I appreciate this opportunity to discuss H. R. 7055 and 

7056. My name is Robert Lewis. I am a Washington correspondent of Newhouse 

Newspapers and chairman of the Freedom of Information Committee of the Society 

of Professional Journalists, Sigma Delta Chi. The Society, as you may know, is 

the world's largest and most representative organization of journalists. Founded 

in 1909, we have 300 chapters and 35, OOD members in all branches of communi

cations. 

Accompanying me is Peter C. Lovenheim, research attorney for the 

Society who is project director of the Freedom of Information Service Center 

located in Washington. The Center is a joint effort by the Society and The Report· 

ers Committee for Freedom of the Press to assist journalists in using the 

federal and 49 state Freedom of Information acts. 

In a little more than a year, several hundred reporters have relied on the 

center for help in using the new generation of FOi laws that have opened federal 

and state government to a degree unknown in most of the world. 
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Mr. Chairman, the Society accepts the necessity for a degree of secrecy 

in foreign intelli&ence operations even though secrecy in the conduct or public 

affairs is alien to this country's political heritage and is not consistent with the 

spirit of the Freedom of Information Act. But we believe Congress must balance 

secrecy requirements with the desirable goal of conducting the public's business 

in the open. 

A balance between secrecy and sunshine was achieved with the passage 

in 1966 of the Freedom of Information Act, which requires the Central Intelligence 

Agency to disclose only those materials which do not harm the national security, 

The CIA is permitted to withhold information which "could be expected" to impair 

the national security; it need not prove damage, only the expectation of damage. 

The FOi Act contains nine categorical exemptions, several of which are 

available to the CIA if It desires to contest a Freedom of Information request. 

The CIA can withhold data involvtnri "internal personnel rules and practices;" 

"inter-agency or intra-agency memorandums or letters;" personnel files which, 

if disclosed, would constitute an invasion of privacy; and records which would 

disclose the identity of a confidential source or investigative techniques, or 

"endanger the life or physical safety of law enforcement personnel." 

For the CIA to seek a near blanket exemption from the FOi Act, one 

might expect there has been a plethora of disclosures of classified data ss a 

result of FOi requests. Just the opposite is the case, however, Frank Carlucci, 

CIA deputy director acknowledges that the FOIA has not led to the disclosure 

of national intelligence secrets. Sensitive duta "is and will continue to be well 

protected," Mr. Carlucci said last February 20, 
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What the CIA!!_ concerned about is the perception of United States allies 

and foreign agents that America's FOi Act will compromise~ intelligence 

operations: that intelligence secrets will leak out through use of the FOIA. "It 

is, in the final analysis, their perception -- not ours -- which counts," Mr. 

Carlucci says. 

The Society believes that the CIA can best deal with this concern by con

tinuing to keep its legitimate secrets secret. And, If it is a problem of how foreign 

agents perceive the FOIA, a perceptual solution would be preferable to the pro· 

posed FOIA blanket exemption. H. R. 7055 would add a tenth exemption to the 

FOIA which would ban the release of information •• "obtained, under an express 

promise of confidentiality, by the Central Intelligence Agency either from a 

secret intelligence source or from a foreign intelligence service. " While the 

Society believes the current FOi Act is adequate as is and should not be changed, 

the lanifUage of H. R. 7055 would appear to answer the specific objection raised 

by Mr. Carlucci without completely shielding the CIA from public scrutiny. 

However, we believe this bill should be amended to restrict its application only 

to obtain confidential information from confidential sources. This would make 

it conform to the standard in the B-7 exemption of existing law, which prohibits 

the release by intelligence agencies of "confidential information furnished only 

by the confidential source. " 

We are more troubled by the Justice Department's proposal, H.R. 7056, 

would allow the CIA and other federal intelligence- gathering agencies to withold 

three extremely certifying that the data should not be released, 
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The exempted categories are: "intelligence obtained from a person, entity, 

or organization other than a person employed by the U.S. government" (which 

covers all information originating outside the CIA, whether or not it is confiden

tial): "Information which identifies or tends to identify a source or potential source 

of information or assistance to an intelligence agency," {which is so loosely 

worded as to cover every citizen because virtually everyone Is a "potential" source 

of information): and "information concerning the design, function, deployment, 

exploitation or utilization of scientific or technical systems for the collection of 

intelligence, but not including any research programs which involve experimen

tation with or risk to the health or safety of human beings (which is a step. albeit 

a small one, in the direction of barring mind-control experimentation on humans. ) 

The second category of exempted information would be less sweeping in 

scope if it were made to apply only to sources of confidential information rather 

than all sources and potential sources of all information. As It reads, it would 

put data obtained from information repositories, such as libraries and newspapers, 

off limits to FOI requests. 

H. R, 7058 also is objectionahle because it bars judicial review of a CIA 

decision not to certify the release of a given body of information. In effect, it 

allows the CIA to censor what Is released, without court review of whether the 

agency was following Congress's intent. 

76-917 0 - 81 - 1~ 
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Prohibiting judicial review would have another adverse effect. It is 

Congress' stated intent that entire records or files should not be withheld under 

the FOi Act. merely because portions of them are exempt. This was the substance 

of an amendment to the Act in 1974 requiring all agencies to disclose any "reason

ably segregable" non-exempt portion of an otherwise exempt file or record. 

Clearly, this requirement can be enforced only when a judge has the ability to 

review, in camera, the entire record or file withheld by an agency. By prohibi

ting judicial review, however, HR 7056 would effectively prevent segregation 

of non- exempt intelligence materials and permit withholding once again of entire 

files and records. 

Further, H.R. 7056 fails in its broad categroical exemption powers to 

segregate classified information from non-classified information: all data within 

the three broad categories would be off-limits to the public and the press • • once 

the CIA director "or a deelgnee" decided that such Information should be withheld, 

It is difficult to pass judgment on H. R. 7056 without an intimate knowledge 

of how information gathered by the CIA is organized and categorized. Does H. R, 

7056 apply to 25 percent of all data obtained by the agency? Or 50 percent? Or 

90 percent? F·or the Society to properly assess the bill, we need to have a better 

reading from the CIA of how it would impact on the agency, 

Mr, Chairman, as you know reporters have made widespread use of the 

Freedom of Information Act to write stories about CIA activities-· stories which 

while not desclosing confidential information did cast the agency in poor light. 
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Disclosures of ill<'gal or questionable CIA break-ins, interception of mail, 

wiretapping and surveillance of peaceful and lawful antiwar and civil rights 

groups have received wide circulation, and helped foster a public opinion climate 

that resulted in the CIA Charter proposals recently introduced in Congress. A 

Survey of news stories written from documents released under the FOJA was 

contained in a February 16, 1980, report of the Congressional Research Service 

and included: 

(1) The CIA conducted far broader domestic surveillance during the 

Vietnam War than had been reported. For example, the agency kept files that 

indexed 50,000 members of the California Peace and Freedom Party. 

(2) The CIA Infiltrated black activist organizations, the Resurrection 

City encampment in Washington and the District of Columbia school system in 

the late I 960a despite its own findings that black militant groups at the time 

posed no threat to the agency. 

(3) The CIA explored the prospect of an individual being induced to commit 

an assassination against his or her will through behavior control. 

(4) The CIA considered experimenting on terminal cancer patients under 

the guise of "legitimate medical work" in an effort to find ways to "knock off 

key guys" through such natural causes as heart attacks. 

A report by the Center for National Security Studies listed 50 articles or 

books that had been based entirely or partially on CIA documents declassified 

through the FOI. 
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Among them were: 

(l) Illegal domestic intelligence, including the stationing of agents on 

"problem campuses" and opening the mail of U.S. citizens. 

(2) The use of satellites by the CIA to spy on anti-war protesters in the 

United States. 

(3) Secret "mind manipulation" experiments on human subjects. 

In addition, historians used the FOi Act in the preparation of scholarly 

background studies on American policy toward Greece in World War II, the Bay 

of Pigs invasion of Cuba, Truman's decision to intervene in Korea, the Cuban 

missile crisis and the penetration of Nazi Germany by American secret agents in 

World War II. 

Clearly, the Freedom of Information Act, as it applies to the CIA has 

contributed in a major way to public knowledge and understanding of what is an 

increasingly important activity of government. And it has helped to keep the CIA 

accountable to the citizens it serves. 

For the CIA to seek a sweeping exemption when a case has not been made 

for one raises the suspicion that the Agency really wants only to avoid a repetition 

of the embarrassing disclosures of the past. Thank you, Mr, Chairman. 
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Mr. Pun:a. Mr. Corson, let me ask you this. You talked about the 
unpredictability of the CIA's response to requests for information. In 
your experience, is the CIA's response to requests evenhanded in the 
sense that critics and friends of the Agency receive similar treatment or 
dissimilar treatment 9 

Mr. CORSON. That is a compound question, Mr. Chairman. If one 
is going to write a pro-Agency book he will find that a good bit of 
material will be made available to him under FOIA or otherwise, 
whereas a critic may not receive similar treatment. 
~ I mentioned, the aspect of unpredictabilit;y is .very sim~ar to 

gomg before Tax Court. You do not know who IS gomg to be in the 
chair that day. Sometimes you will rt a rather quick response and 
say, "Gee! I did not think I was gomg to receive that much." It is 
extremely uneven. 

One factor in that unevenness is. again, the embarrassment potential 
that is involved. Some time ago I had requested information which I 
knew existed. I wrote to that effect. I wrote to it in a book and I asked 
for additional information. It was information that had been provided 
to the Church committee as well. 

It was actually item 16 in the so-called Family Jewels. The CIA had 
· no information whatsoever, they said, relative to it. That was because 
they did not want to unearth or open up the A~imcy's involvement in 
the drug traffic in Southeast Asif\. That is why. It was just a matter of 
embarrassment. It was illegal activity or activity that was not in the 
Corigress knowledge and, in one sense anyway, probably not even in the 
President's knowledj?e. 

Another case in point is what I call the case of the three wives. There 
is a question, of course, about personal information. One must be as
sured that you are either the next of kin asking for personal informa
tion about someone or that the next of kin is gone. 

There are three wives whose husbands have died under very strange 
circumstances. One was John Arthur Paisley who died in the Chesa
peake Bay several years ago. It was a strange, bizarre case of a man 
who was a low, low level employee. As more was revealed about John 
Paisley he was much more than that. 

I have seen·the correspondence between Mrs. Paisley and Admiral 
Turner and it is rather interesting. 
. A second was the disappearance of an agent called Schadrin in 
Vienna in 1976. Mrs. Schadrin, up to a point, was receiving a l?l'eat deal 
of support from the Government in trying to find out what happened 
to her husband. 

The third one is the wife of Ralph Si,rler. Ralph Sigler was elec
trocuted in one of the most bizarre suicides that has occurred in 
modern times in a motel in Maryland. 

I mention these because when Mrs. Sigler was just trying to find 
out what happened to her husband-she had a generaf idea about 
what he had done-Mr. Alexander, the. Secretary of the Army, re
sponded to her and said that he could not reveal the information 
to her or to her attorney because of Executive privilege. I have not 
heard that word around this town for awhile but it was used by the 
Secretary of the Army in this regard. 

These are· three very strange cases. There are other murders that 
go back. 
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One would think that those women should be allowed to have the 
information that they need. As a matter of fact, in the correspondence 
from Admiral Turner to Mrs. Schadrin he lied. He lied in his state
ment to her. 

Mr. PREYER. Let me ask Mr. Lewis this and maybe Mr. Corson 
would want to comment on it too. In the documents that have been 
released to you through the Freedom of Information Act do you find 
that the CIA has been effective in deleting information from tho 
documents so that sources could in no way be identified f This is the 
great fear that sources like the Polish colonel have, that they could 
be identified when they should not be identified. 

Do you find that "the CIA has been effective in deleting that in
formation that could identify a source or is there slippage there¥ 

Mr. LEwrs. I personally have not used the act to iet information 
on the CIA. I have used it in a number of other mstances. From 
documents I have seen1 that the CIA has released to other reporters 
and other individuals m response to FOIA requests it has been my 
experience that tliev have· been more than effective in deleting any 
references that would compromise their intelligence gathering or tho 
names of informants. · 

Mr. PREYER. What have you found in writing your books, Mr. 
Corson! 

Mr. CoRSON. Occasionallv they make a mistake. I have been 011 
both sides of the fence on "this particular issue. Occasionally in the 
Agency's response they have made an error in the sense that, if I 
had been on the other side of the fence, I would not have named that. 
particular source in the document. 

You can construct. how this occurs. It was that the peon le who· 
were carrying out the review of it had not circulated it sufficiently 
within the Agency for appropriate comment and review. If it had 
come to me in that particular case I would have deleted that name. 
I would have left some of the other material. 
. By a.nd lar~e, however. the shielding of confidential sources is ex
tremely effective. I would say that something else happens on a few 
occasions, as I have mentioned, but they have been low level sources 
and I think there has been no great hazard to national security in any 
way, shape, or form. 

Mr. PREYER. The CIA has previously su~P.'ested limiting access to 
finished intelli~nce products. I wonder if either one of :vou would 
have any comments on the impact that that kind of restriction mi,zht 
have on requesters of information or on the different kinds of material 
that it might make available. 

Mr. LEWIS. As I understand it, they vo1untari]y release the results 
of finished intel1i~e.t1ce reports now. You do not have to go thron~h 
the Freedom of Information Act, so to ~ive that away is to really 
give nothing. . 
· Mr. PREYER. If you limit it just to that. then I guess what you are 

saying is that you are in effect undercutting the whole Freedom of 
Information Act. 

:Mr. LEwrs. You would be ~vin~ the CIA the blanket exemntion it 
sought in the CIA charter legislation before the House Intelligence 
Committee, I would suspect. 
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Mr. CORSON. I think, Mr. Chairman, this is part of this Trojan 
horse. This must be its tail. They are in the business. There is no such 
thing as finished intelligence. 

Mr. PREYER. I guess we are speaking in terms of words of art, rather 
than reality. There is a category described as finished intelligence, is 
there not'l 

Mr. CoRSON. Yes. We can say it is an intelligence report, but it would 
deal with a segment of time. If they are prepared to say that a se~
ment of time-if that segment of time can be separated, then that 1s 
fine. 

· Take the Bay of Pigs. The beat goes on with respect to our intelli
gence activities in Cuba. If it is all considered to be part of a con
tinuum then the finished intelligence will never, as I see it, be com
pleted. 

I have ~one overseas, come back, and literally found people in the 
JCS workmg on the same project that they were working on 3 years 
before. It never ends. Our conflicts with Communists around the world 
are continuing. They do not stop. 

Mr. PREYER. Mr. Lewis, let me ask you how effective the Freedom 
of Information Act is in a business that has pressing deadlines to 
meet. 

Mr. LEWIS. It is very difficult when a reporter is on a deadline and 
he needs a piece of information to complete a story that he is writing. 
It is difficult when he iii held up for days or weeks at a time. 

One saving grace is that some agencies will just automatically ask 
a reporter to file an FOIA request and will just automatically turn 
the information over, but some agencies have adopted a policy of re
leasing information that may be in a grey area as to whether it should 
be released voluntarily or not, wherein they automatically ask a re
porter to file an FOIA request, and he can have it tomorrow. 

Mr. PREYER. Have you found any indication that the CIA, knowing 
that you are up a~ainst 1eadlines, delays release of routine information 
beyond the deadlme penod Y 

Mr. LEWIS. I have no personal i11formation on th11t. 
Mr. PREYER. Are there any questions that the staff wishes to ask at 

thiiitime. 
r General response of "No."] 
Mr. PREYER. We do want to thank vou for being with us today. We 

want to thank all of the witnesses who have given us their thoughts 
today on whether or not the Freedom of Information Act ou~ht to be 
further amended to further exempt intellii;tence information from dis
closure. We will look forward at a later date to what the CIA and 
other experts feel about the views that have been expressed here 
today. 

Your views have been very helpful and very interesting. We will 
look forward to beping in touch with you on this as we continue to 
dii-cnss this le¢slation. Thank you very much. 

Th~ committee stands adjourned. 
[Whereupon, at 11 :45 a.m .• the subcommittee adjourned, to recon

vene subject to the call of the Chair.] 
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SUMMARY OF FREEDOM OF INFORMATION ACT LITIGATION INVOLVING 

THE CENTRAL INTELLIGENCE AGENCY PREPARED BY THE CoNGRES

SIONAL RESEARCH SERVICE (FEBRUA.RY 1980) 

'111• Central Intelli1ence Aaenc:, bu propooed chanaH in ubtin1 law which 

would relieve it of •any of the burdena. of FOIA reque1t1 and litigation. The 

Director preoently ii "reopon1i'ble for protectin1 intelligence 1ourceo and meth-

ods from unauthorized disclo1ure" (50 u.s.c, 403(d)(3}, 403g}, The propoaed 

amendaent, would be in "furtherance of " that re1pon1ibility and would provide 

that "information in file• maintained by an intelligence agency or component of 

the United State, Government shall also be exempted from the provisions of any 

law which require, publication or di1clo1ure, or aearch or review in connection 

therewith, if ouch filee have been opecificially deoignated by the Director of 

Central Intelligence to be concerned with:" (there follows a liatina of ouch 

matters as material related to the collection of foreign intelligence or counter-

intelligence t special operations, aource investigations, and 1 iaiaon and inform•-

t ion exchange relation1hipa with foreign government a). An except ion to the fore-

going exemption is made for information contained in de1ignated files on citizens 

and perm.anent reaident aliens which i1 requested by such persons. 

Thua, information contdned in specifically designated files would, under 

the proposed emendments, not only be exempt from diaclaoure but the cu1todian 

of auch information would also be relieved of the duty to search for informa-

tion in euch filee in response to an FOIA request, The thruat of recent FOIA 

litigation involving intelligence or national security information has been the 

procedural a1pecta of an intelligence agency•, response to FOIA requests and 

lawsuits. Little information has actually been ordered released. The posture 

of tha recent cases haa been mainly a review of the adequacy of agency showings 

juatifying withholding of particular information. Once adequate justification 

(201) 
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ii proffered by the agency, information ,ought to be withheld has not been 

ordered diocloeed by the courts, 

In •endina the FOIA in 1974, the Congreu expanded the ~cope of judi

cial review of aaency c!ai.;, that information va1 claaaified and therefore 

unpt from dhclo1ure under Exemption One of the Act. Courts were also 

apecifically authoriced to review documents in camera to detel'111ine the ap

plicability of exeaptiona. In 1976, Exemption Three vas alao •ended to nar

row the cateaory of other atatutea which can be relied upon to withhold in

formation, However, with respect to claaaified information, the 1974 confer

ee, recognized "th•t the Executive department• re1pon1ible for national defenee 

and foreign policy matteu have unique insights into what adverse affects might 

occur •• a reault of public discloaure of a particular cla111ified record" 

and that they expected that Federal courts "will accord substantial weight 

to an agency' 1 affidavit concerning the details of the cla,sified status of 

the disputed record." S. Rep. No. 93-1200, 93d Cong., 2d Seu. 12 (1974). It 

w•• alao intended. and court, have 10 held 1 that the two etatutes protecting 

"intelligence 1ource1 and method1 11 and other intelligence agency data, which 

the CIA now ,eekt to •end, are embraced by Exempt ion Three and provide auth

ority to withhold the information deocribed therein, 50 U.S.C, 403(d)(3); 403g. 

~ v. Central Intelligence Agency, 607 F.2d 339 {CADC 1978); !!!!!, v. 

Central Intelligence Agency, 580 F .2d 664 (CADC 1978); Weiuman v. Central In

telligence Agency, 565 F.2d 692 (CADC 1977), A similar, but broader statute, 

authorizing withholding of information relating to the organization, functions, 

activitiea, or per,onnel of the National Security Agency, has also been held 

to be a (b){J) otatute for purposes of the FOIA. 50 U.S.C. 402 note (1976); 
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Hayden v, National Sec. Agcy,/Cent. Sec. Serv., 608 f,2d 1381 (CADC 1979); Found

ing Church of Scientology v, National Security Agency, llo. 77-1975 (CADC, May 15, 

1979). 

The quut~on in recent litigation, therefore, hae not been the pruence of 

authority to withhold intelligence information but rather whether the aaency has 

sufficiently demon,trated that the information ,ought to be withheld ccnne, within 

the terms of the withholdina statute or ha, been properly clusi fied. Court, 

a.re required to review the aaency' 1 decision~' with the burden of demon-

1trating exemption from the FOIA placed on the agency. However 1 "1ub1tantial 

weight" ia to be aiven to qency affidavit• which contain 1ufficiently detailed 

ju1tifications for nondi1clo1ure and are not vague or conclueory. Particular 

exemptions relied upon must be keyed to specific information. While in camera 

examination of withheld documents is available in national aecurity ca1e1 •• in 

all other FOIA case,, deta.iled affidavits may make such examination unnecessary. 

Hayden, 1upra; .!!.!7 v. T1>rner, 587 F.2d 1187, 1194 (CADC 1978); Goland, 11>pra; 

Founding Church of Scientology, supra. 

While public ju•tification of nondi1cloaure i1 desirable, courts have re

coanized that the 1en1itivity of certain intelligence information may reql>ire 

extr•ordinary m.ea1ure1 to preserve secrecy. The filing of sealed affidavits in 

.:!!!!!. ha, been permitted, and hae been aeen to be especially nece11ary when the 

agency feels it is unable to even confirm the exiatence of FOIA re1pon1ive re

cord, Phillippi v. Central Intelligence Agency, 546 F .2d 1009 (CADC 1976); cf. 

Medoff v. U.S. Central Intelligence Agency, 464 F. S1>pp. IS8 (D,11,J 1978), See 

alao, rounding Church of Scientology, supra; Halperin v. Central Intelligence 

~. 446 F, Supp. 661 (D.D.C. 1978), In camera hearings have allo been con

ducted without the pr_uence of plaintiff', co1>noel in order to enable the agency 
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to juotify ita withholding decilion. ~ v. Department of State, 479 F. 

Supp, 921 (D,D.C. 1979); Hayden, eupra, Aa the court in Hayden recognized, 

"In a limited range of aecurity caau, it ie simply not pouible to provide 

for orderly and responsible deci1ion making about what is to be di11cloaed, 

without •ome oacrifice to the pure adversary proce ... " 608 F.2d at ll85. 

The failure of an a1ency to justify withholding of intelligence or 

national Hcurity information under the FOIA hu not alway• precipitated 

court ordered release of ouch information. In Halperin v. Department of 

!£!!.!, 565 F.2d 699 (CADC 1977), the agency waa unable to ehow that certain 

information (tranacTipte of Ki11inger .press conferences) was properly classi

fied and therefore exempt under (b)( I). However, the court, he1itant "to 

order release of material that wuld allegedly do grave damage to national 

Hcurity," ordered the Diatrict Court to exuine the records and indicated 

that a prior re•traint rat~onale to prevent discloaure might be applicable. 

Similarly, in!!!!. v. Central Intelligence Agency, 479 F. Supp. 84 (D.D.C. 

1979) 1 the court, after the agency failed to su•tain its burden under (b)(3) t 

permitted the agency to reexamine the documents and "act on the poe,ibility 

of cluaifying information held to be otherwise diacloaeable." 479 F. Supp. 

at 88. 

Thua, the burden placed on intelligence agencies by the FOIA has not been 

the cou:rt-ordered diecloeure of intelligence information but rather the nece1-

1ity to search and review records and justify their nondi1cloeure. 'Die ,earch 

and review responsibility is ehared to a gruter or leuer degree by all agen

cies oubject to the Act, The burden to justify withholding is also required 

of all agencieo, but the court• have devised apecial procedures, in light of 

the 1en1itivity of the information, when claims are made baaed on national 
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oecurity, The burden h 1till on an intelligence agency to justify withhold-

ing of inform•tion 1 but 1ealed affidavit, or other in camera proceedings may 

be provided to in1ure secrecy in the courte of deciding the FOIA cue, If 

reaoonable efforts to locate ruponaive documents are shown to have been made 

and their vithnolding i1 adequately ju1tified, intelligence information can be, 

and baa been, protected, See, ~ v. !!!!!!.!!., 468 F. Supp. 730 (D.D.C. 1979) 

(on remand) (CIA justified withholding of information); Go land, aupra. 

Finally, it mignt be noted that the propooed CIA amendments exempt deaig

nated filea · from. diacloaure and tearch and review under the FOIA, "except to 

the extent that .information on American citizens and permanent reaident aliens 

requested by such person, on themaelvea,,, may be contained in such file a," 
I 

Many of the major ca1e1 deatina with the dutiee and special problem• of intel-

ligence a1encies under the FOIA involved requests by individuals for their own 

files. Hayden, supn; ~ v, Turner, 1upra; Marks v. Central Intelligence Agcy., 

590 F.2d 997 (CADC 1978\; !'.!!.!.!!!!!., aupra; ~ v. Central Intelligence Agency, 

434 F, Supp. 498 (D.D.C, 1977); Ferry v. Central Intelligence Agency, 458 F. 

Supp. 664 (S,D,N,Y. 1978)\ 

0 

/J·•/-;,1~7.. 
Ii:. fr-1•,-<.v e-~ Cle 
Richard Ehlke 
Legislative Attorney 
American Law Division 
February 13, 1980 
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